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ABSTRACT

Whether we like it or not, court-packing has flourished all over the world. Bolivian,
Hungarian, Polish, and Turkish as well as Venezuelan political leaders have recently
employed various strategies to stack their courts with loyal judges. Even in consoli-
dated democracies, such as the United States, the possibility of court-packing is
discussed with an intensity unheard of for several decades. Yet, our conceptual
understanding of the phenomenon is still very limited. This article provides a novel
conceptualization of court-packing and identifies three court-packing strategies:
(1) the expanding strategy, which includes techniques that increase the size of the
court; (2) the emptying strategy, which results in a decrease in the number of sitting
judges; and (3) the swapping strategy, which aims at replacing sitting judges. Sub-
sequently, it analyzes the potential safeguards, both formal and informal, against
court-packing strategies and shows that formal institutions are rarely enough to
fend off court-packing attempts.
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When Franklin Delano Roosevelt (hereinafter FDR), frustrated with the stance of
the US Supreme Court toward his transformative New Deal legislation, announced
his plan to expand the number of Supreme Court Justices on Iebruary 5, 1937, he
surprised many Americans.? If successful, FDR’s court-packing plan would have
allowed him to appoint six justices immediately, thereby enlarging the membership
of the Supreme Court from nine to fifteen (Cushman 2013). This would give FDR
a dependable pro-New Deal majority on the Supreme Court (Shesol 2010).

FDR’s court-packing plan eventually did not materialize,” but it left a deep
imprint on US politics as well as on the Supreme Court (Cisneros 2012).* Since
FDR, no US president has openly discussed a similar proposal. However, the idea
of court-packing has always been around,’ and in these days court-packing appears
to be on the table in ways it has not been for several decades (Russell 2018; Zelizer
2018; Burns 2019; Siegel 2019; Tushnet 2019).

In the meantime, court-packing has flourished in other parts of the world.
Argentinian president Carlos Menem increased the number of judges of the
Supreme Court of Argentina from five to nine in 1990, which immediately gave
him four seats to fill (Chavez 2004). Recep Tayyip Erdogan expanded the member-
ship of the Turkish Constitutional Court from ten to seventeen in 2010 (Ozbudun
2015; Esen and Gumuscu 2016; Varol et al. 2017). Viktor Orban used a similar
strategy to achieve a majority on the Hungarian Constitutional Court in 2012 (Hal-
mai 2012; Uitz 2015). Jaroslaw Kaczynski followed suit and expanded the number
of judges of the Polish Supreme Court from 81 to 120 (Sledzinska-Simon 2018).

But this is just the tip of the iceberg, for these examples illustrate only one court-
packing strategy, namely, expanding the size of the court. In fact, political leaders

2. But note that some scholars argue that FDR’s court-packing plan at the time had an inherent logic
and even inevitability (Leuchtenburg 1966, 400).

3. This was a result of negative public opinion (Caldeira 1987), the waning support among the Demo-
cratic congressional representative (Shesol 2010), a shift in the Supreme Court’s case law toward FDR’s
preferred policy (Cushman 1998), the resignation of conservative justice Van Devanter (Cushman
2012), and the unexpected death of the Senate majority leader, Joseph Robinson (Tushnet 2019).

4. One should also not forget that FDR got what he wanted, as by 1942 he had appointed seven out
of nine Supreme Court justices, including the chief justice (Shesol 2010, 519-20).

5. Note also that the use of court-packing plans as credible threats to induce self-restraint among
Jjustices is not entirely dismissed (Siegel 2019).
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adopt a plethora of different techniques to help them secure friendly majorities in
courts. Three Argentinian presidents in a row reduced the number of Argentina’s
Supreme Court justices (Chavez 2004). Slovak and Polish political leaders repeat-
edly thwarted the judicial selection process by refusing to appoint newly elected
judges (Steuer 2019; Sadurski 2019a), or they benched judges from opposing coali-
tions (Sledzifiska-Simon 2018). Complex purges in the judiciary took place in many
postcommunist judiciaries as a result of the lustration (Robertson 2006, 87). On
June 25, 2019, the Court of Justice of the European Union (hereinafter GJEU)
deemed the forced retirement of Polish judges to be incompatible with fundamen-
tal values of constitutional democracies, condemning the very same strategy previ-
ously employed by Prime Minister Orban in Hungary.®

In light of these examples, we introduce a new, broader understanding of
court-packing, which encompasses all the techniques that can be used to stack the
courts with loyal judges. In contrast to FDR’s legacy and his plan to increase the
size of the Supreme Court, it includes also other strategies aimed at changing the
composition of the bench, namely, emptying the court and replacing sitting judges.
In other words, the aim of such a broad understanding of court-packing is to cap-
ture politicians’ motivation to tinker with the composition of the court, irrespective
of their means.

Our definition of court-packing i3 thus as follows: an intentional irregular
change in the composition of the existing court, in quantitative as well as quali-
tative terms, that creates a new majority at the court or restricts the old one.” A
quantitative change in the composition includes increasing as well as reducing the
number of judges on a given court. A qualitative change of composition includes
replacing the sitting judges (i.e., a change of composition without increasing or
decreasing the size of the court). At the same time, all these changes in the com-
position result in the formation of a new majority,® which could be represented by

6. For more detail, see CJEU, European Commission v Poland, C-619/18, judgment of June 24, 2019.

7. We discuss this novel conceptualization of court-packing and the individual elements of our defini-
tion in more detail in a separate paper (Kosaf and Sipulova 2020).

8. We are aware that there might be other motivations behind court-packing (e.g., political leaders
may use court-packing simply to reward their allies and supporters with prestigious judicial positions),
but we find these motivations only secondary, since taking control of the court being packed via a new
majority has historically been the central aim of court-packing. But note that what politicians intend
to do with new majorities (e.g, allying the packed court ideologically, silencing the packed court, us-
ing the packed court as an “insurance” or even as a “sword” against political opponents) is a separate
question, which requires further research (see Ginsburg 2003; Helmke and Rosenbluth 2009; Sadurski
2019a, 2019b).
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judges ideologically aligned with the executive power, judges without a connection
to the previous regime, or judges from a certain social or age group.

We are aware that court-packing strategies, even if broadly understood as in
our article, are still just one part of the puzzle, since court-packing is often com-
bined with other court-curbing strategies, such as jurisdiction stripping and dis-
empowering a judicial council in Orban’s Hungary (Halmai 2012; Landau 2013;
and Uitz 2015), reshuffling the composition of a judicial council and changing the
Constitutional Tribunal’s procedural rules in Kaczynski’s Poland (Sadurski 2019b;
Sledzinska-Simon 2018; Zoll and Wortham 2019).

However, studying court-packing strategies separately is worth doing for three
reasons. Iirst, the widespread use of court-packing all over the world suggests
that politicians find it particularly appealing (among the court-curbing strategies”)
because it allows them to pursue several aims at the same time,'” both formally
and informally,'"" and because this strategy is cheaper and yields faster results than
blunt institutional attacks.'? Second, compared to other examples of court-curbing
practices, court-packing has a clear normative content. Modifications of judicial
selection processes, abolishing or merging courts, and defining the scope of judicial
review typically fall within the constitutional competences of the executive power
enjoying a parliamentary majority. Questioning the use of these competences by a
democratically elected government is highly problematic and often raises a double-
standards issue. In contrast, court-packing is the court-curbing technique per se
and allows us to identify negative effects of political interferences in the composi-
tion of the judiciary. This also means that someone who resorts to court-packing
makes his or her other judicial reforms also suspect. The third reason is pragmatic.
A nuanced comparative analysis of all court-curbing techniques is impossible
to achieve in a single article. Moreover, we find it important to bring depth and

9. We treat “court-curbing” as an umbrella term, which is broader than “court-packing” in that it
includes strategies such as procedural, financial, and institutional attacks (see also the three notes that
follow).

10. On the contrary, procedural attacks such as the increased quorum, the sequence rule, or the su-
permajority requirement may silence the opposition in the court, but they cannot turn the court into
a weapon against opponents.

11. E.g, while a court cannot be abolished informally, judges can be forced to resign by informal
means.

12. E.g, creating a new court or merging the existing courts takes time and requires a significant
amount of resources and personnel to start “delivering the goods.”
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breadth into the study of court-packing strategies across the globe,' as well as to
acknowledge various nuances in their use.'*

The aim of this article is twofold. First, it introduces a new conceptualization
of court-packing strategies that builds on examples from all over the world. Second,
it analyses the potential safeguards against the illegitimate use of these strategies.

We need to add an important caveat here. By openly discussing court-packing
strategies and the existing holes in the judicial systems, we have been told,"” we
provide autocrats with a playbook on how to rig the judiciary. Implicitly, this sug-
gests that we should keep our knowledge to ourselves and share our concerns via
different channels. We respectfully disagree. In our opinion, security by obscurity
does not work, and we need to openly discuss the court-packing techniques and
available cures against them. First, open discussion will force us to improve the
design of domestic judiciaries and explore other safeguards against court-packing,
Second, it 13 naive to think that autocrats fail to comprehend subtle formal and
informal techniques that can be used against judges. To the contrary, the recent
actions of Latin American authoritarian leaders as well as the tactics of Erdogan,
Orban, and Kaczynski in Europe show that these leaders are surrounded by skillful
lawyers who know all the tricks of the game. In fact, many of those leaders cloaked
their court-packing plans in legalese, which enticed David Landau to coin the term
“abusive constitutionalism” (Landau 2013) to differentiate these subtle techniques
from blatant ruptures of the constitutional order such as military coups. Iinally,
scholars have an obligation to respond to political realities, and by not doing so we
could lose relevance and credibility.

This article proceeds as follows. Section I provides examples of court-packing
strategies and identifies common patterns among them. It analyzes the effects of
court-packing and looks more closely at various targets of court-packing. Section II
analyzes potential safeguards against court-packing strategies. Section III concludes.

I. THREE COURT-PACKING STRATEGIES

There are several reasons why political leaders benefit from independent courts.
Delegating certain questions to courts is a successful blame-ducking strategy,

13. Most existing studies on court-packing have focused on either a single jurisdiction or a single re-
gion. For exceptions, see Llanos et al. (2015) and Sweeney (2018).

14. So far, the existing studies have focused primarily on a few well-known court-packing techniques.

15. Both when we presented earlier versions of this manuscript and when we elicited comments on
this paper from our learned and noble friends.
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especially when regarding issues of higher controversy, which could potentially cost
the executive important popularity points (Helmke 2002). Independent courts can
also serve as an important institutional safeguard against future election winners
(Ramseyer 1994; Popova 2012), and they signal when the legislative majority steps
over the lines of minority or individual rights (Dyzenhaus 2007).

Yet, throughout the history of the twentieth century, we have seen many instances
of both autocratic and democratic leaders trying to secure control over domestic
courts. Attempts to keep the judiciary in line with the position and ideology of the
executive power keep reemerging across regions, time, and types of political regime.
The domination of selection procedures secures the ideological consistency of the
judiciary and allows autocratic leaders to keep the courts otherwise, at least formally,
independent (Hilbink 2007). Yet control over the composition of courts also attracts
democratic governments, despite some researchers claiming that the dangers of run-
away courts in healthy democracies are exaggerated (Dahl 1957).

Judicialization became almost an axiom of legal scholarship, yet politicization
and attacks on judicial independence have been just as common. While it is true
that most of these attacks have been studied on an individual or systematic level,
the research remains quite fragmented. This section therefore offers a novel con-
ceptualization of tools and strategies used by political leaders to pack the courts
with ideologically similarly aligned judges. We argue that court-packing is not a
novel or unprecedented tool developed by populist leaders but, on the contrary,
appears all over the world as one of the most attractive court-curbing techniques. A
comprehensive analysis of three different types of court-packing, which we identi-
fied in existing empirical data,'® might help us to identify strategies used by political
leaders, understand their motives, and analyze potential reactions and safeguards
against their employment. The typology therefore offers a useful comparative tool
in assessing the formal and informal, direct and indirect political inferences in the
composition of domestic courts.

As already indicated in the introduction, our understanding of court-packing
1s intentionally broad in order to capture all formal and informal, as well as direct
and indirect, techniques employed by political leaders to alter the composition of
the courts in their favor. Such techniques may result in either quantitative or quali-
tative change of a court’s composition. The quantitative changes include (1) the
expanding strategy, which increases the size of the court by raising the number of
sitting judges, and (2) the emptying strategy, leading to a decrease in the number of
sitting judges. The qualitative techniques, in contrast, primarily aim not to increase

16. Drawing on both existing literature and datasets, especially Helmke (2018) or V-Dem (2018).
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or reduce the number of judges but to tinker with the composition itself, typically
intending to get rid of “disobedient” judges. Qualitative changes therefore include
(3) the swapping strategy, by which political leaders replace sitting judges with more
loyal substitutes (without changing the size of the court).

The differentiation of court-packing strategies into these three categories
helps us to easily distinguish which political steps—formal (on the level of con-
stitutional or legal amendments) or informal (outside of the legal framework) and
direct (openly aimed at changing the composition of court) or indirect (achieving a
change in composition as a side effect of other reforms)—result in court-packing,
irrespective of the intention of political leaders who employ them. In what follows,
we provide a snapshot of successful as well as unsuccessful attempts at court-pack-
ing from all over the world.

A. Examples of Court-Packing Techniques

A most common technique, used by both democratic and nondemocratic coun-
tries, pursuing the expanding strategy is increasing the number of sitting judges.
Although historically the expansion of a court’s size has been to a certain degree
driven by the growing complexity of legal norms that resulted in the need to
divide apex courts into more specialized chambers, the very same measures are
often used as court-packing strategies (Pérez-Lifian and Castagnola 2014). This is
especially so if the increased number allows the executive power to select or secure
a friendly majority on the given court. Consequently, there are plenty of examples
showing how tinkering with the number of judges sitting at apex courts becomes
a tool used by the executive to achieve a politically friendly composition.

Probably the best known example is FDR’s court-packing plan from 1937, by
which he sought to secure new appointments to the US Supreme Court, which
was unfavorable to his New Deal legislation. The dispute between the Supreme
Court and FDR existed well before the plan. While the conservative Supreme
Court pushed for a more constrained executive, the New Deal aimed to expand the
government’s competences (Caldeira 1987). Nevertheless, it took several decisions
of the Supreme Court, which struck down several parts of FDR’s New Deal,'’ for
FDR to propose the court-packing plan.

17. In particular the Railway Pension Act, National Industrial Recovery Act, the Frazier-Lemke Act,
and Agricultural Adjustment Act. Note, however, that how much the Supreme Court actually harmed
FDR’s flagship New Deal statutes is heavily contested among American historians (Shesol 2010), law-
yers (Cushman 2012, 2013), and political scientists (Caldeira 1987).
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IFDR’s court-packing plan was very convoluted compared to court-packing
strategies appearing later on. He proposed a bill that permitted him to nominate
one additional judge for every sitting justice of the Supreme Court who had served
ten or more years and had declined to retire at the age of seventy. This plan would
have allowed FDR six new nominations because six justices were over seventy at
that time. FDR justified his plan primarily on efficiency grounds, which were, how-
ever, briskly refuted by the Supreme Court (Shesol 2010). Once his fake “good
government” justification was exposed, DR rapidly reverted to simple politics. A
six-month-long political battle ensued. The proposal was eventually defeated, but
only after a substantial political battle, the outcome of which was in doubt until the
end, despite fading public support for the court-packing plan.'® Nevertheless, it is
important to add that as much as the Supreme Court won the 1937 battle, it lost
the war, for by the end of 1941, after the deaths of Justices Benjamin Cardozo and
Pierce Butler and the retirement of four other justices, Roosevelt got to nominate
seven out of nine justices.

Similar examples followed throughout the world. In Argentina, the change
of the Supreme Court’s bench and increase or decrease of its judges has been
a signature political move exercised by all presidents since 1950 (Helmke 2018).
The very same technique has swept through Central and Eastern Europe recently,
the revenge-style court-packing in Hungary (Landau 2013) and Poland (Zoll and
Wortham 2019) being the prime examples.

The main differences across jurisdictions lie mostly in the form of proposals,
depending on whether the number of sitting judges is regulated by the constitu-
tional or a statutory norm. Both forms of legal constraints, however, seem to be
equally easy to overcome. Take the example of raising the number of apex court
seats in the Bolivian constitution, which under President Barrientos were increased
in 1967 from ten to twelve; or the 2001 Honduran constitutional amendment,
wherein the Congress ratified a comprehensive restructure of the judiciary, includ-
ing the increase of the size of the Supreme Court to fifteen judges (Freedom House
2005). A highly questioned constitutional amendment in Hungary in 2010, with
Orban’s administration raising the number of Constitutional Court judges from
eleven to fifteen, is another example, as i3, in contrast, introducing the change via
laws in Argentina with Menem’s 1990 proposal sent to the Senate to add four new

18. The details of FDR’s court-packing plan, as well as its prequel and aftermath, tell an extremely
complicated story that is hotly contested (sece Leuchtenburg 1966; 1995; Caldeira 1987; Cushman
1998, 2012, 2013; Proctor 2017; Sweeney 2018; and Tushnet 2019). See also note 3 above.
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judges to the Supreme Court,' or Poland’s Law and Justice party in 2017 signifi-
cantly increasing Supreme Court judges from 73 to 120 (Zoll and Wortham 2019).

The emptying strategy adopts an opposite logic to the expanding strategy: instead
of packing the court with new loyal judges, it aims to get rid of those who oppose
the sitting government. However, the actual reduction in the number of sitting
judges 1s not particularly popular with political elites, as it is a step rather difficult
to justify to the public. A reduction on the bench, unless related to a complex
reform of the judiciary and procedural rules, might be typically challenged on
efficiency grounds because it may result in a backlog of cases and failure to deliver
speedy justice. In other words, when deciding to reduce the number of judges,
political leaders face high costs in terms of controversy, impact on the function-
ing of courts, and unpopularity with the public. Some of the rare examples can
be found in Latin America. For example, a reduction in the number of Supreme
Court judges happened three times in Argentina (Finkel 2004). Argentinian presi-
dents aspired to select their own courts, and bench mathematics was a mere tech-
nique to achieve this.

Nevertheless, a reduction in the number of judges may also result from other
political steps, most frequently an intentional failure of other branches of power
to select new judges.” Thwarting the selection procedure, by which we mean stop-
ping the selection by not carrying out an essential procedural step) is actually one
of those techniques that occur very often across various jurisdictions and regimes.
A typical recent example is blocking the allegedly unconstitutionally elected judges
of the Polish Constitutional Tribunal by the Law and Justice Government in 2015
(Zoll and Wortham 2019; Sadurski 2019a). Although not compatible with and per-
ceived as unprecedented in consolidated democracies, these techniques have also
they fair share of use by democratic leaders: such an example is the 2013 US Sen-
ate’s refusal to confirm Barack Obama’s nominee Merrick Garland as a successor
to Justice Anton Scalia in 2013.?!

19. Interestingly, in Argentina, Menem first secured a friendly court in 1990. In 1994, he proposed a
complex judicial reform as part of a larger constitutional package deal between the two most impor-
tant political parties in the country, the Peronists and the Radicals. (For more, see Finkel (2004).

20. An example would be Czechia in 2012 or Slovakia in 2007 after the retirement/end of term of
office of a few of Constitutional Court judges. The comparison of these two countries also shows how
such a scenario might work in different selection designs. While in the Czech case it was the president
who refused to nominate candidates to the Senate for confirmation, in Slovakia, the parliament failed
to offer the president of the republic the required number of nominees from among whom the presi-
dent could appoint new judges.

21. Matthew Seligman termed the scenario “constitutional hardball” (Seligman 2018).
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The Polish Law and Justice party has also resorted to other innovative court-
packing methods in its effort to capture the Polish judiciary without enjoying a
constitutional supermajority. In 2017, the pro-governmental interim president of
the Polish Constitutional Tribunal Julia Przylebska sent her opponent, the vice-
president of the Constitutional Tribunal Stanistaw Biernat, on forced vacation. We
qualify this technique as another example of the emptying strategy. It obviously
does not immediately end a judge’s term of office, but it does allow political leaders,
with the help of a court president, to eliminate a judge from sitting on the bench
and deciding pending cases.

The third category of court-packing techniques, the swapping strategy, has a
different character than the enlarging or emptying strategy. It does not necessarily
aim to modify the ratio of sitting pro-government judges by changing the size of
the bench. Instead, replacement of sitting judges changes a court’s composition in
qualitative terms. By doing so, political leaders not only select their nominees for
the bench but also get rid of “recalcitrant” judges.

Generally, political actors engage in these judicial reshufflings when the nature
and the rate of selection fail to allow them to achieve a friendly majority at the
court (Helmke 2018). It is worth noting that the replacement strategy appears irre-
spective of the existence of formal judicial tenures protection (Helmke and Staton
2011).

Legislative shortening of the term of office is an example of one such tech-
nique, which gives the government the opportunity to fill the emptied seats with its
own nominees. Such an attempt was tried in Poland following the 2006-07 gov-
ernmental debacle over the new lustration law. In the wake of the Constitutional
Tribunal striking down the law, which the government hoped to use to rid itself
of some political opponents, the ruling coalition proposed to reduce the Tribunal
president’s term of office from nine to three years. Here, the shortening was a clear
example of the government trying to discipline the court president. Nevertheless,
subsequent opinion polls actually favored the Tribunal (Stanley 2015).

Some governments are trying to mask the shortening of terms of office with
other, seemingly legitimate reforms. From this perspective, the introduction or
reduction of the compulsory retirement age is a wolf in a sheep’s clothing. While
pursuing various splendid aims such as increasing the efficiency of the judiciary,
creating working opportunities for young lawyers, and cleaning the system of Com-
munist-era judges allegedly discredited by service for the previous regime, govern-
ment actions in the end lead precisely to large-scale shortening of the term of office
of hundreds of judges and allow the executive to pack the courts, especially at apex
courts, where older judges naturally sit in higher numbers. An example of such a
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step 1s the Polish legislation of 2017 or the Hungarian reform of 2012, reviewed by
the CJEU as discriminatory and in violation of EU law.?

Threat of disciplining, prosecution, or violence is another rampant swap-
ping technique. Various purges of judges appear mostly in relation to successful
or unsuccessful coups d’état. In other words, political leaders choose to directly
execute violence against judges when they feel threatened by their decisions. A
good example 1s the widespread purge of thousands of judges following the 2016
unsuccessful coup in Turkey (Olcay 2017).% In the wake of the coup, the Turkish
government declared a state of emergency on July 21, 2016, allowing the Coun-
cil of Ministers lavish use of various decree-laws.”* Dozens of judges and judicial
officials were arrested. The very first decree allowed the Constitutional Court to
dismiss any of its members with a supposed link to a terrorist group.” The inter-
pretation of the constitutionality of the provision raises some controversy (Olcay
2017); nevertheless, the Constitutional Court indeed unanimously dismissed two
judges, Alparslan Altan and Erdal Tercan, because of alleged links to a terrorist
organization and barred them from the judicial profession.

When it comes to violence, practices are most typically found in Latin Amer-
ica or Africa, such as the assassination of the vice president of the Constitutional
Council of Senegal, Babacar Séye, during the first year of the court’s activity. He
was shot when the Constitutional Council was about to verify the final results of the
legislative elections (Llanos et al. 2015). Series of violent attacks on judges’ property
also followed the review of the 2001 presidential elections in Madagascar (Llanos et
al. 2015). Explicit violence typically therefore follows a court’s decision that directly
threatens the executive or the leading political party.

Partisan dismissal, removal, and impeachment are also common swapping
approaches. In 1969, the Egyptian government removed a great number of judges
from the bench for purely political reasons, namely, refusal to be enrolled in a
political party. The government in fact used a combination of removal and reor-
ganization of apex court, leading to the reappointment of almost one hundred
eighty-nine judges of the Supreme Court and Supreme Council for Judicial Bod-
ies (Helmke 2018). In Bolivia, the 1992 impeachment of several Constitutional
Tribunal justices was a direct sanction for the Tribunal daring to rule against the

22. Yor more detail, see CJEU, European Commission v Hungary, C-286/12, judgment of November 6, 2012.
23. For an overview of purges, see Research Turkey (2017).

24. 'The authority to issue decree-laws in the state of emergency follows from Art. 121(3), of the Turk-
ish Constitution.

25. Decree-Law No. 667 on measures to be taken under the state of emergency of July 23, 2016.
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president’s attempt to be elected for a third term of office (Helmke 2018). Similarly,
Venezuelan President Hugo Chavez successfully employed impeachment against
his critics on the bench (Taylor 2014).

Forced resignation also represents a swapping strategy. This technique is again
typical of Latin America, especially in unstable political regimes where the politi-
cal leaders feel threatened (Castagnola 2017). For instance, Evo Morales in 2005
forced most of the Bolivian Supreme and Constitutional Court judges to resign.
A similar approach was used in Argentina (Castagnola 2017). It is worth noting,

3

though, that executives sometimes get their desired nomination via “voluntary”
resignation, triggered by offering judges a golden parachute. Such parachutes may
include promotion to a higher court, to executive office, or even to an international
organization or provision of another safe job: on Argentina, see Castagnola (2017);

on Poland, Siedlecka (2017).%

B. Who Is the Target of Court-Packing?

The abovementioned examples of three court-packing strategies all described
attempts of political leaders to secure a numerical majority of closely aligned judges
in a given court. We could argue that politicians interfere with both lower and
apex courts, although supreme and constitutional courts seem to be more prone
to court-packing because of their judicial review and judicial law-making powers.
However, in some instances, court-packing strategies do not necessarily target the
whole bench of the court. Recently, many political leaders have attempted to gain
control over courts via rigging the chief justice or a court president.?” This step is
particularly popular in those jurisdictions where court presidents enjoy the power
to select judges assigned to their courts. Strong court presidents can potentially
exercise a great influence on the court’s ideological position, power, and decision-
making (Blisa and Kosaf 2018). The use of court presidents as important transmis-
sion belts® between governments and the rest of the judiciary was a particularly

26. Note that the January 2017 resignation of Andrzej Wrobel, justice of the Polish Constitutional
Tribunal, allowed the governing Law and Justice party to appoint its eighth justice (a swing justice, in
US parlance) and thus gain the majority on the fifteen-member Tribunal.

27. Take the examples of Hungary and Poland.

28. The “transmission belt” metaphor suggests that court presidents can become the conduit of the
political leadership’s influence over individual rank-and-file judges, especially if political leaders can
recall the court presidents anytime at a whim. The main role of the court presidents is, under such
circumstances, to transmit orders from political leaders to individual judges in sensitive cases (see, €.g.,
Kosai 2017).
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popular tool of the communist regimes (Kosaf 2017), as it offered an easy and
cheap way to control the courts and their alignment with governmental policies.

The actual techniques targeting court presidents are often the very same as
the techniques identified in our three court-packing strategies. A typical example
would be dismissal, or the (threat of) removal, a technique used very often across
jurisdictions (Blisa and Kosaf 2018). Shortening of a court president’s term also fol-
lows a similar logic, although with court presidents it is usually a side effect of other
steps, as evident in the 2012 Hungarian restructuring of the Supreme Court, which
was originally designed and sold as a mere change of the name of the institution.
In the end, however, restructuring led to a completely new court being established,
with new criteria set its Chief Justice. Andras Baka, previously presiding over the
Supreme Court, did not seek his reappointment as he did not fulfill the new cri-
teria anymore (Kosaf and Sipulova 2018). Similarly, Polish court-packing plans,
particularly the lowering of retirement age, targeted among others Malgorzata
Gersdorf, the president of the Polish Supreme Court, who was a vocal critic of
judicial reforms of Law and Justice and threatened that general courts should exer-
cise constitutional review once the Constitutional Tribunal became incapacitated.
The proposed law effectively cut Gersdorf’s term of office from six to only three
years (Zoll and Wortham 2019).

Il. SAFEGUARDS AGAINST COURT-PACKING

As indicated in the previous section, there are cross-sectional differences in the
techniques employed by political leaders to execute their court-packing strategies.
We argue that these strategies differ in their execution based on whether politi-
cal leaders feel the need to justify their court-packing schemes and execute them
through constitutional changes and complicated legal and procedural amendments
or they directly and openly pack the courts without the pretense of the rule of law
or judicial independence compliance.

Taking inspiration from the analysis by Llanos et al. (2015), we differentiate
court-packing techniques first, based on whether they were implemented through
formal or informal means, and, second, based on whether the techniques target the
court composition directly or indirectly.

Whereas some political actors openly admit the aim of their court-packing
strategies (see in Section I, for example, Menem’s court-packing in Argentina in
the 1990s), others prefer to disguise the court-packing in various technical and pro-
cedural provisions, seemingly focusing on other aims and leading to the change in
the courts’ composition almost by accident. The variation between open and covert
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attacks (i.e., direct and indirect differentiation) at courts worldwide has already
been documented by Trochev and Ellet (2014), Russell (2001), and VonDoepp and
Ellet (2011).

Increasing and decreasing the number of sitting judges, reducing the length of
their mandates, and removing life tenure very directly challenges judicial independ-
ence and its legitimacy best corresponds to what Russel lists as structural interfer-
ences (Russell 2001). Similarly, impeaching, disciplining and dismissing judges is
also a direct technique, but aimed primarily at individual judicial independence.

Indirect techniques are more difficult to decipher as they refer to aims seem-
ingly unrelated to judicial mandate and courts’ composition. For example, politi-
cians often justify a lowering of judges’ retirement age as part of broader social
policies, but in fact their major goal is often to replace ‘recalcitrant’ judges by pro-
government loyalists. Similarly, vetting of judges may be portrayed as a necessary
step to meet the demands of national security and clearance for all public actors.
We therefore expect indirect, covert techniques to be more attractive to political
leaders who do not hold supermajorities, face uncertain or instable positions, or
are bound by other international commitments to judicial independence. Indirect
techniques allow the political actors to slightly reduce the costs and required politi-
cal capital, given that they do not set the bar of justification as high as, for example,
constitutional inferences into courts’ composition.

On the contrary, formal and informal distinction tells us to what extent actors
use the legal framework to push through court-packing or instead rely on informal
networks, rules, and hidden interactions between judges and other political actors
(Pozas-Loyo and Rios-Figueroa 2018). Irom this perspective, informal techniques
are more dangerous. Plenty of research has already demonstrated the widespread
use of informal practices (Sanchez Urribarri 2012), as well as how much they
undermine existing formal institutions (Popova 2012).

Direct informal techniques, such as violence, removals, and forced resignation,
are used most often by political actors enjoying high popularity, especially as these
measures are not covered by constitutional or legal status. On the other hand, indi-
rect informal techniques are tempting for political leaders attempting to silently get
rid of their judicial opponents, using tools and techniques outside the legal scope
and outside the eyes of the public, without any formalized justification.

Taking into consideration that court-packing strategies can be executed through
various means and channels, attacking courts both openly and covertly, we next
analyze possible safeguards against court-packing. The following section therefore
focuses on institutional and informal safeguards while also discussing topical exam-
ples and experiences of countries that have faced various forms of court-packing.
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A. Institutional Safeguards

Although constitutional designs vary greatly, the court-packing phenomenon seems
to be running across various regime types. To a large extent, this is because political
leaders use a combination of formal and informal techniques and strategies with
different legitimacy to achieve the political alignment of the judicial bench. That is
also probably why empirical studies suggest that the vulnerability of constitutional
design has no real relationship to the judicial independence of the given system, at
least not on the de jure level, despite various existing international organizations’
recommendations.”

In fact, evidence of well-meant attempts to upgrade the constitutional design
that have backfired is plentiful (Pérez-Lifian and Castagnola 2014, 395), and such
attempts have exposed judges to even more political and partisan manipulation
(Spac et al. 2018). The question then arises whether some constitutional designs
can actually add to the stability of judicial institutions and prevent rapid court-
packing practices.

Looking at the various examples introduced in the previous section, it seems
that political actors and executives opting for ex ante techniques typically aim to
monopolize the process of selection. As the number of veto players and the level of
constitutional fragmentation provide for stronger judicial independence (Helmke
2010), monopolizing the selection process and minimizing the number of actors
partaking in various stages and forms of selection usually compose the first step
leading to future changes in the number of selected judges.

Institutional fragmentation and guaranteed separation of powers might there-
fore offer a certain level of protection, especially if secured on the constitutional
level, which requires high political leverage to override. This argument corresponds
to some empirical works: Llanos et al. (2015) reported Benin’s good performance in
terms of judicial independence when compared to the rest of the countries in the

29. See several recommendations and the opinion of the European Commission for Democracy
through Law (Venice Commission): e.g,, the Rule of Law Checklist, CDL-AD(2016)007, adopted at
106th Plenary Session; Opinion No. 377/2006, CDL-AD(2006)016; Opinion on possible constitution-
al and legislative improvements to ensure the uninterrupted functioning of the Constitutional Court
of Ukraine, adopted by the Venice Commission at its 67th Plenary Session; Opinion on the draft
law on the amendments to the Constitution, strengthening the independence of judges, and on the
changes to the Constitution proposed by the Constitutional Assembly of Ukraine, adopted by the Ven-
ice Commission at its 95th Plenary Session; Opinion No. 860/2016, CDL-AD(2016)026, and Opinion
No. 677/2012, CDL-AD(2012)024, which are opinions on the two sets of draft amendments to the
constitutional provisions relating to the judiciary of Montenegro, adopted by the Venice Commission
at its 93rd Plenary Session; or Opinion No. 582/2010, CDL-AD(2010)015, an Opinion on the draft
constitution of the Kyrgyz Republic, adopted by the Venice Commission at its 83rd Plenary Session.
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region as rooted in a constitutional setup that is very difficult to change. Similarly, in
the 2006-07 Polish battle between the government and the Constitutional Tribunal
over the lustration and media law, the Constitutional Tribunal escaped the court-
packing plan thanks to a rigid constitutional design. The government, frustrated
by the Tribunal continuously striking down several pieces of legislation, proposed
to reduce the Tribunal president’s term of office from nine to three years and,
moreover, to introduce the president of the republic’s ability to discipline the court
president. The attempt failed, however, based on the government actually lacking
the two-thirds majority required for amending the Polish Constitution.

In 2013, Republican governor Pat McCrory proposed an amendment to a state
senate bill that would allow the appointment of two more judges to the Supreme
Court of North Carolina. An originally dropped amendment was revisited in 2016.
The Public Trust and Confidence Committee used the negative reactions of Dem-
ocrats and several nonpartisan organizations to issue a statement on the protection
of judicial independence and opposing the expansion of the Supreme Court unless
clearly proven how it would enhance the court’s effectiveness and help with its
workload (Robinson 2018).

Other institutional safeguards rest on the traditional Westminster model of
judicial independence and stress the importance of judicial life tenures and irre-
ducible salaries guaranteed by legal (i.e., constitutional) norms. Nevertheless, in
Argentina, although established as early as in 1819 and 1816, life tenures and sala-
ries failed to protect the Supreme Court from recurring court-packing plans.

More recent European examples suggest that the fragility of constitutional
engineering might be essentially rooted in principles of electoral democracy.
Broad and fast rounds of court-packing strategies implemented in Poland or
Hungary hint that it is not just unstable leaders who try to control the courts via
court-packing. Court-packing appeals also to populist leaders who enjoy wide
public support, sometimes even translated to parliamentary supermajority. How-
ever, motives of court-packing strategies differ. While unstable nondemocratic
leaders of countries with muted electoral competition fear the instability of their
position and opt to use courts as a weapon against their enemies (Helmke 2010),
democratic leaders seem to be attracted by court-packing in case of ideological
dissonance with courts’ decision-making. Whereas in a very fragmented political
context apex courts can negotiate the content of amendments to protect their
position (Pérez-Lifian and Castagnola 2014), or they can even review amend-
ments in constitutional review, a similar observation does not hold for govern-
ments enjoying large majorities if they decide to limit the competences and
independence of domestic courts.
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Some of the very first steps executed by both Viktor Orban’s and Jarostaw
Kaczynski’s governments were to limit the involvement of other political actors
in future appointment processes. Orban, who was in an easier position, holding
a constitutional majority after an unprecedented win in the 2010 parliamentary
election, completely restructured both the Hungarian Supreme Court and judicial
self-governing body, creating essentially new institutions staffed with his nominees
overseeing all future selection processes (Halmai 2012; Uitz 2015). Similarly and
in line with our suggestion that court presidents are important transmission allies
for political elites, Orban’s government also transferred the competence to elect the
president of the Constitutional Court from the Court’s judges to the parliament,
making the position more vulnerable to political inference. Kaczynski, lacking the
majority required for a change of Constitution, had to stick to more technical prac-
tices, using mostly forced retirements or disciplining (Zoll and Wortham 2019). The
selection and the disciplining of judges were both transferred to executive compe-
tences and concentrated in the hands of the minister of justice. Comparison of the
Polish and Hungarian examples of court-packing also demonstrates that unless the
constitution sets very clear checks for judicial selection, the processes are quite easy
to modify even for governments that do not hold parliamentary supermajorities.

In conclusion, some institutional recommendations,™ as well as set-ups, if exe-
cuted well can help the constitutional system eliminate loopholes and make it more
difficult for political actors to attack the courts. Overall, a more fragmented system of
actors partaking in the selection of judges adds to the stability of judicial independ-
ence. The involvement of bicameral parliaments and the regulation of the selection
rules on the constitutional standard do too. Judicial councils, unless poorly designed,
might add another protective element into the system. Yet, it is also important to real-
ize that no institutional design is bullet-proof, not even if regulated at a constitutional
level. If government enjoying a constitutional majority manages to change the con-
stitution, it may easily render existing constitutional safeguards futile.

B. Other Formal Safeguards

In addition to the aforementioned institutional safeguards stemming from domestic
constitutional design of separation of powers, we recognize two additional formal
safeguards, namely locking certain provisions concerning judicial independence
in (1) constitutional provisions that are either unamendable or more difficult to

amend, and on (2) international level.
30. See supra n29.
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First, constitution makers may entrench certain features of the judicial system
into an unamendable “eternity clause” and vest the protection of this clause with
the constitutional court (Preuss 2011; Suteu 2017; Vyhnanek 2017). Sometimes
constitutional courts define such invisible eternity clauses by themselves and adopt
the so-called doctrine of unconstitutional constitutional amendment even without
an explicit textual hook in the constitutional texts (Roznai 2017; Albert 2018). This,
for instance, is the path chosen by the Slovak Constitutional Court, which identified
judicial independence as a main component of the unamendable core of the Slo-
vak Constitution and struck down the constitutional amendment that introduced
security clearance for Slovak judges.’’ Such entrenchment should, in theory, make
the basic features of the judiciary resistant to any change irrespective of the public
will and of the leverage a wining political party gains in a popular election.

Another version of such domestic safeguard is a tiered constitutional design, which
aims to combine the virtues of rigidity and flexibility of the constitution by creating dif-
ferent rules of constitutional amendment for different parts of the constitution (Dixon
and Landau 2018). According to the tiered design, most provisions are made fairly easy
to change, but certain articles or principles are given higher levels of entrenchment.
This should potentially preserve space for needed updates to the constitutional text,
a virtue of flexible design, while also providing stability for the core of the constitu-
tion and protecting against antidemocratic forms of constitutional change, including
court-packing strategies. In practice, the tiered design would then also prevent strategi-
cal use of extraordinary legislation outside the normal legislative process, which was
implemented both by Orban and Kaczynski to smoothly dismantle the core safeguards
of the judicial system. The tiered constitutional design is more sophisticated than the
doctrine of unconstitutional constitutional amendment because it allows for more than
two tiers and does not rely exclusively on constitutional courts to protect the top tier,
which can also be protected by supermajority requirements, referenda, temporal limi-
tations, and single-subject requirements (Dixon and Landau 2018).

The ultimate goal of these safeguards is to raise the bar for adopting formal
judicial reforms that would affect the core of judicial independence. However, even
these formal safeguards may not necessarily stop a well-designed court-packing
strategy, which relies more on informal mechanisms and subtle technical changes
that are difficult to challenge before the courts in a timely fashion. Moreover, even

31. Even more interestingly, the Constitutional Court identified the principle of separation of powers
as a part of the eternity clause, clearly reacting to security clearance being seen as a threat to consti-
tutional judges, but also following a path dependency of previous Slovak executives targeting other
branches of power, including the judiciary. For more detail, see Slovak Constitutional Court, judgment
PL. US 21/2014 of January 30, 2019, or Domin 2019.
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eternity clauses do not prevent political leaders, such as Viktor Orban in Hungary,
who achieved a landslide victory, from adopting a new constitution. To be sure, one
can contemplate upgrading the unconstitutional constitutional amendment doc-
trine to the doctrine of “unconstitutional constitutions” (Landau et al. 2019), but
this nuclear option is a stretch in most environments.

The second additional safeguard against court-packing is to lock in the core
principles of judicial independence in supranational law, which is beyond the reach
of domestic politicians. This is what many European states did when they rati-
fied the European Convention on Human Rights and joined the European Union.
In other parts of the world, there is no equivalent to the European Union, and
the regional human rights courts engage with domestic judicial design much less
than the European Court of Human Rights; but the recent case law of the Inter-
American Court of Human Rights concerning courts and judges suggests that even
judges in Latin America might use the supranational safeguards as potential lever-
age or cure against court-packing (Kosaf and Lixinski 2015). Even in the rest of
the world, supranational bodies such as the African Court on Human and Peoples®
Rights, the UN Human Rights Committee, and the UN Special Rapporteur on the
Independence of Judges and Lawyers are not entirely toothless.

However, since Europe shows the highest degree of supranational embedded-
ness, we will focus primarily on this region and use it as a magnifying glass for how
the supranational level can be engaged in fighting domestic court-packing plans.
Whereas Latin American institutionally executed court-packing does not leave
much space to maneuver for targeted courts, Central and Eastern European epi-
sodes shows us different patterns of both constrainer behavior and court responses.
Irrespective of constitutional majorities or popularity, populist leaders still feel a
need to embed their court-packing plans in a constitutional setting and legal lan-
guage. With Hungary, Poland, or Romania, we can find very intricate reasoning
and justification of proposed reforms, typically aimed at efficiency (Von Bogdandy
and Sonnevend 2015; Kosai and Sipulova 2018; Sledzinska-Simon 2018).

The emphasis on justification is a signal partly to the opposition and partly
to the commitments of European domestic political leaders toward the European
Union and the Council of Europe. The European Union in particular developed
several political and judicial mechanisms aimed at securing the adherence of mem-
ber states to EU law and its underlying principles.*” The mechanisms range from

32. As contained in the Founding Treaties. Art. 2 of the Treaty on the European Union, listing com-
mon values shared by the EU member states—"respect for human dignity, freedom, democracy, equal-
ity, the rule of law and respect for human rights, including the rights of persons belonging to minori-
ties”—is of particular relevance.
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soft measures like monitoring and conditionality clauses (the so-called Copenhagen
criteria conditioning the entry of states into the European Union) to hard tools
such as infringement proceedings, or sanctions and suspension of membership
rights according to Article 7 of the Treaty on the European Union (if the member
state 1s in serious and persistent breach of EU law).

In the past, Article 7 was often criticized as a “nuclear bomb solution,” whose dire
consequences and rigid procedure make its implementation improbable (Sedelmeier
2016).” The application of the Article 7 is rather difficult, both technically (the need
for a wide consensus across member states and institutions) and politically, as it goes
against the grain of the idea of mutual partnership and trust among member states.
The recent development in Hungary and Poland only confirms these fears, with
European institutions proving to be too slow and too reluctant to call member states
and EU leaders non-democratic, or to threaten them with exclusion from the EU
club (Closa 2020). The indirect political pressure proved to be way more effective.
For instance, in 2012, the European Union exerted indirect pressure on the Hungar-
ian government by freezing loans and payments from the Cohesion fund, forcing the
government to backtrack on some of the most controversial reforms.**

An important judicial tool giving some leverage to European national courts
is the infringement proceedings, in which the CJEU reviews the compatibility of
domestic legislation with EU law obligations. By doing so, the GJEU can help
domestic judges in several ways. It may delay controversial amendments and allow
domestic courts to gain more legitimacy, making it more difficult for a government
to justify its court-packing plan.

However, CJEU proceedings have their limits. First, they have to be directly
related to obligations stemming from EU law, which typically does not regulate the
principle of the separation of powers or judicial independence. Second, infringe-
ment proceedings for a violation of EU law can in theory lead to substantive sanc-
tions for a member state. Yet, they prove to be quite lengthy® The mere initiation
of proceedings is for the Commission (or another member state, which is, however,

33. The triggering of the Article requires an interinstitutional agreement within the European Un-
ion. The European Council decides by qualified majority after a round of proposals by the European
Commission or a third of member states that have obtained the consent of the European Parliament.

34. It is worth noting that Art. 7 has been triggered by EU institutions in the case of both Hungary
and Poland.

35. But note that the CJEU has been willing to act more quickly recently. See CJEU, Order of the
Vice-President of the Court in Case C-619/18 R, Commission v Poland (which suspended the applica-
tion of the provisions of national legislation relating to the lowering of the retirement age for Supreme
Court judges in Poland).
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very rare) and depends on several rounds of questioning, observations, and recom-
mendations. Third, the history of similar proceedings also shows that the CJEU
has been quite reluctant to actually impose financial sanctions.

The European Commission brought actions for failure to fulfill obligations (pro-
hibition of discrimination) before the GJEU 1n the cases of the Hungarian and Pol-
ish laws lowering the retirement age of judges. The CJEU found both amendments
discriminatory®® On November 21, 2018, the Polish parliament, the Sejm, passed
an act reinstating the previously retired judges (Bogdanowicz and Taborowski 2018).
The Hungarian case was less successful in effect: Although the GJEU found the
provision to be in violation of EU law, judges failed to obtain any result other than
a proclamation. In other words, the CJEU judgment came too late in the Hungar-
ian case. Orban’s government had to amend the law, but the Hungarian Constitu-
tional Court failed to find a way of reinstating retired judges. In other words, retired
judges got moral compensation, but the court-packing strategy remained successful
(Sedelmeier 2016). Even more striking example of the failure of the GJEU’s con-
demning ruling that was supposed to instigate a domestic change is the refusal of
Polish authorities to comply with the CJEU judgment regarding the controversial
“muzzle law” and the new model of disciplinary liability of judges (Zontek 2020).%

Finally, a more direct path for domestic courts is the preliminary ruling pro-
cedure, that is, raising a question for the GJEU to interpret the compatibility of
the legislation with EU law. The benefit of the preliminary ruling procedure is
the potential to stay the existing proceedings and the effect of reviewed legislation
until the CJEU issues its decision. This practice has been used, for example, by the
Polish Supreme Court, which has referred a question to the GJEU on the compat-
ibility of the forced retirement of its most senior judges with EU law.”® Moreover,
the preliminary ruling procedures allows networking among domestic courts across
EU member states, putting additional pressure on the EU institutions and govern-
ments (Bard and Morijn 2020). Like infringement, however, preliminary ruling is
also conditioned by the relationship between the obligations and commitments of

36. CGJEU. judgment of June 24, 2019, in Case C-619/18 R, Commission v Poland. See also supra n6
and n22.

37. CJEU, judgment of in Case C-791/19 European Commussion v Poland.

38. GJEU, Preliminary Reference of the Polish Supreme Court in Case C-522/18 D.S. v Zaktadow:
Ubezpieczen Spotecznych Oddziat w Jasle, of August 2, 2018. See also preliminary questions regarding
the independence of the Polish judiciary C-537/18 Rrgjowa Rada Rada Sqdownictwa, C-558/18 Miasto
Lowicz, C-563/18 Prokuratura Okregowa w Plocku, C-585/18 Krgjowa Rada Sqdownictwa 1 ., C-623/18
Prokuratura Rejonowa w Stubicach, C-624/18 CP, or C-625/18 DO.
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EU law. Implementation of the CJEU’s findings rests with domestic courts, which
can use the findings as leverage against their domestic executives.

Although, as demonstrated, we are conscious of the many shortcomings of EU
legal and political measures, we nonetheless argue that the embeddedness of the
constitutional setup in international regimes and commitments complicates things

for political elites and increases the costs of potential court-packing strategies.

C. Informal (Social and Cultural) Safeguards

A prequel to many court-packing and court-curbing attacks starts with the attempt
of political leaders to delegitimize the courts and lower public confidence in the
judiciary. This common trait appeared in both established and developing democ-
racies. For example, FDR announced his court-packing plan in emotional public
speeches, trying to persuade the public not only that the conservative Supreme
Court did not understand the heart of the New Deal package but also that old
justices were inefficient and unable to cope with their caseload (Shesol 2010). Simi-
larly, in the United Kingdom, shortly after the results of the Brexit referendum,
mass media fed by pro-Brexit leaders published unprecedented headlines,* naming
and shaming courts as the enemy of the people (Barnard 2018).

Both Hungary’s Fidesz and Poland’s Law and Justice justified their far-reach-
ing judicial reforms with claims of courts being corrupt, slow and ineffective, biased
(“opposition courts”), too autonomous, too detached from society, and lacking
accountability. The counter-majoritarian problem reappears frequently as well,
with the criticism that courts are undemocratic (because judges are not elected by
the people) being a popular theme.

Public trust is particularly important for the courts, which do not have budget-
ary powers (Caldeira 1987), and it can be a certain deterrent for democratic politi-
cal leaders (Caldeira 1986; Gibson, Caldeira and Baird 1998; Vanberg 2001). In
nondemocratic countries with low overall standards of judicial independence and
human rights protection, courts typically do not enjoy significant public confidence
and are more prone to be victims of skillful political games by witty political lead-
ers. A noteworthy example comes from Peru, when Alberto IFujimori’s decision
to purge the judiciary proved to attract 89 percent of public support. Similarly in
Bolivia, the Juan Evo Morales proposal “Towards a New Justice System,” naming

justice as the more corrupt institution, seemed to resonated with citizens.

39. For more on the reaction of British media, see Phipps (2016) or Pells (2016).
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We can, however, also find successful examples of courts using public confi-
dence and positive media images to their advantage, although admittedly mostly
among democratic consolidated countries. FDR’s 1937 attempt to pack the US
Supreme Court might seem mild compared to future examples from other coun-
tries. Carefully formal, subtle, and presented as a need to increase the efficiency of
the judicial system, it still failed to gain public support as a result of two strategic
Supreme Court steps. First, the Supreme Court managed to prove to the senators,
including several Democrats and FDR’s staunch political allies, and to the pub-
lic that it was neither inefficient nor necessarily against FDR’s New Deal (by the
famous “switch in time that saved the nine”). Second, the intellectual leader of the
conservative bloc (the so-called four horsemen who often voted together to strike
down New Deal legislation) retired,* which allowed Roosevelt to nominate his own
justice to the Supreme Court, which took the wind from FDR’s sails. These two
strategic steps eroded public and senatorial support for FDR’s court-packing plan
and significantly contributed to the plan’s failure.

More recently, the Supreme Court of the United Kingdom went even further
to tilt the scales of public trust back to its advantage, putting tremendous effort into
transparency and public relations and, to show it is not remote from the ordinary
people, settling public hearings outside London, across whole of the United King-
dom. The Supreme Court of Canada under the leadership of Beverley McLachlan
and the Supreme Court of Ireland adopted similar techniques to increase public
confidence in the courts. These steps were not taken directly in the wake of a cred-
ible threat of court-packing, but they helped to foster public awareness and trust
in the courts, hence surely raising the costs for politicians attempting to pack the
courts.

Public trust also seemed to previously have worked out in favor of the Pol-
ish Constitutional Tribunal. Despite the government’s best efforts to discredit the
Tribunal, the majority of Poles trusting it actually rose from 72 percent in 2004 to
80 percent in 2007. The Slovak Constitutional Court similarly hoped for the help
of transparency and more public engagement in the selection process. After the
controversial nomination of a former prime minister as a candidate for new consti-
tutional judge, in an unprecedented move, a local nongovernmental organization
prompted the three-day-long live streaming of candidate hearing by a selection

committee in Kosice’s main square (Steuer 2019).

40. Such strategic retirements are typical also for other common law systems. Kerby and Banfield
(2014, 353) showed that judges of Westminster-driven systems are more likely to resign if the party that
appointed them is expected to lose government power.
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I1l. CONCLUSION

What makes court-packing a particularly compelling phenomenon to study is the
often thin line between legitimate judicial reforms—those that aim at reconstruct-
ing the bench—and illegitimate interferences. The tricky point is that changing the
composition of the court does not always negatively affect its legitimacy. Just think
of how the European General Court (EGC) was enlarged in 2015, carried out on
the proposal of the EGC itself (Robinson 2015; Dehousse 2016; Alemanno and
Pech 2017).

More controversially, even problematic court-packing strategies might be justi-
fied and result in more good than harm. For instance, Neil Siegel, who is otherwise
strongly against the Democrats’ recent court-packing ideas, suggests that

[t]here is one situation . . . in which Court-packing might be justified and might
do more good than harm: if there is clear and convincing evidence that a [US]
President who made one or more appointments to the [US Supreme| Court was
not legitimately elected, and adding Justices was the only feasible way to undo the
likely decades-long impact of those appointments on the [US Supreme] Court’s
decision-making. That scenario, in my judgment, would fall outside the scope of
the negative precedent of 1937 [FDR’s court-packing plan] and the subsequent
path of wise self-restraint by the political branches. (Siegel 2019)

In some countries, this is not just a hypothetical debate. Ior instance, in Poland,
President Duda refused to swear in two justices of the Polish Constitutional Tribu-
nal who had been properly elected by the previous Sejm. The vexing question is how
to remedy this situation if the opposition wins the parliamentary elections in 2019
and the presidential elections in 2020. Can it legitimately resort to court-packing
to reduce the effects of the previous court-packing? And if so, which court-packing
strategy would be more legitimate, expanding the size of the Polish Constitutional
Tribunal or swapping the two improperly elected Justices? To answer such a ques-
tion, we need to have a better normative theory of court-packing, one that would
contain a clear benchmark to justify why certain strategies and reasons are legiti-
mate but others not.

In this article we have introduced the new conceptualization of court-packing
as an intentional irregular change in the composition of the existing court that
creates a new majority at the court or restricts the old one. We divided existing
court-packing strategies into three overarching categories— expanding, emptying,
and swapping techniques—aimed at quantitatively or qualitatively changing court
composition. We also argued that all court-packing strategies need to be a priori
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considered potentially harmful, although that is not to say they cannot ever be legit-
imate. Just take the Polish example given earlier or consider the widespread lustra-
tion of judges in transitional scenarios (Robertson 2006, 87; Kosaf 2013, 250-55;
Kosat and Sipulova 2019), which serve as a good litmus test as to the limits of the
normatively charged understanding of court-packing (see also Siegel 2019).

Such normative understanding, however, calls for a careful analysis of ration-
ales behind the court-packing strategies. There is some inclination to think that
motives, at least to a certain extent, also mirror various views on what judicial inde-
pendence 1s. However, the differences across regions are not black and white: we
do not have a dichotomy between countries that entirely escape court-packing and
those that experience cyclical court-packing attacks. Court-packing strategies are
present across regions, time, and political regimes, but the techniques and their jus-
tifications differ. It might be true that leaders in politically unstable settings are more
prone to attempted court-packing; but several court-packing techniques appear
also in consolidated democracies, and perhaps the reactions of courts, the rest of
the political arena and the public toward such attempts can teach us something.

In the ideal scenario, the next step for future research would be to come up
with a normatively neutral umbrella concept, which would allow us to capture all
existing judicial reforms aimed at changing the composition of the bench. Then
based on their legitimacy, the reforms would be divided them into three groups:
problematic court-packing, borderline cases, and legitimate judicial reforms. Such
a comprehensive data analysis would allow us to better understand the varying
dynamics of these as attempts to reconstitute the court, to find patterns and links
between motivations and particular court-packing techniques, and finally, to fight
deleterious court-packing attempts effectively and legitimately.

REFERENCES

Albert, Richard. 2018. “Constitutional Amendment and Dismemberment.” Yale Journal of International
Law 43 (1): 1-84.
Alemanno, Alberto, and Laurent Pech. 2017. “Thinking Justice outside the Docket: A Critical Assess-

ment of the Reform of the EU’s Court System.” Common Market Law Review 54 (1): 129-75.

Bard, Petra and John Morijn. 2020. “Domestic Courts Pushing for a Workable Test to Protect the
Rule of Law in the EU.” Verfassungsblog, 19 April 2020, available at https://verfassungsblog.de/
domestic-courts-pushing-for-a-workable-test-to-protect-the-rule-of-law-in-the-eu/.

Barnard, Catherine. 2018. “The Court of Justice and National Courts: A Transparent Dialogue —
Reaction.” In Binding Effect of Judicial Decisions: National and International Perspectives, ed. Pavel Samal,
Guido Raimondi and Koen Lenaerts, 214-218. Prague: Wolters Kluwer.

— 157 —



DAVID KOSAR AND KATARINA SIPULOVA | How to Fight Court-Packing?

Blisa, Adam, and David Kosaf. 2018. “Court Presidents: The Missing Piece in the Puzzle of Judicial
Governance.” German Law jJournal 19 (7): 2031-76.

Bogdanowicz, Piotr, and Maciej Taborowski. 2018. “Why the EU Commission and the Polish
Supreme Court Should Not Withdraw Their Cases from Luxembourg.” Verfassungsblog (blog), Decem-
ber 3. https://verfassungsblog.de/why-the-eu-commission-and-the-polish-supreme-court-should-not-

withdraw-their-cases-from-luxembourg/.

Burns, Tim. 2019. “Court-Packing Is Not a Threat to American Democracy. It’s Constitu-
tional.” The New Republic, March 15. https://newrepublic.com/article/ 153325/ court-packing-

not-threat-american-democracy-its-constitutional.

Caldeira, Gregory A. 1986. “Neither the Purse Nor the Sword: Dynamics of Public Confidence in the
U.S. Supreme Court.” American Political Science Review 80: 1209-26.

Caldeira, Gregory A. 1987. “Public Opinion and the U.S. Supreme Court: FDR’s Court-Packing
Plan.” American Political Science Review 81 (4): 1139-53.

Castagnola, Andrea. 2017. Manipulating Courts in New Democracies: Forcing Judges Off the Bench
in Argentina. Routledge.

Chavez, Rebecca Bill. 2004. “The Evolution of Judicial Autonomy in Argentina: Establishing the Rule
of Law in an Ultrapresidential System.” Journal of Latin American Studies 36 (3): 451-78.

Cisneros, Laura A. 2012. “Transformative Properties of FDR’s Court-Packing Plan and the Signifi-
cance of Symbol.” Journal of Constitutional Law 15 (1): 61-90.

Closa, Carlos. 2020. “Institutional logics and the EU’s limited sanctioning capacity under Article 7
TEU.” International Political Science Review, 1—15.

Cushman, Barry. 1998. Rethinking the New Deal Court: The Structure of a Constitutional Revolution. New York:
Oxford University Press.

.2012. “The Man on the Flying Trapeze.” Public Law and Legal Theory Working Paper Series
2012-6. Unaversity of Virginia School of Law.

. 2013. “The Court-Packing Plan as Symptom Casualty, and Cause of Gridlock.” Notre Dame
Law Review 88 (5): 2089-106.

Dahl, Robert A. 1957. “Decision-Making in a Democracy: The Supreme Court as a National Policy-
Maker.” Journal of Public Law 6:279-95.

Dehousse, Franklin. 2016. “The Reform of the EU Courts (II). Abandoning the Management
Approach by Doubling the General Court.” Egmont Paper 83, March 2016.

Dixon, Rosalind, and David E. Landau. 2018 “Tiered Constitutional Design.” George Washington Law
Review 86 (2): 438-513.

Domin, Marek. 2019. “A Part of the Constitution Is Unconstitutional, the Slovak Constitutional
Court Has Ruled.” Terfassungsblog (blog), February 8. https://verfassungsblog.de/a-part-of-the-

constitution-is-unconstitutional-the-slovak-constitutional-court-has-ruled/.

Dyzenhaus, David. 2007. “Cycles of legality in emergency times.  Public Law Rev. 18(165):165-85.

— 158 —



DAVID KOSAR AND KATARINA SIPULOVA | How to Fight Court-Packing?

Esen, Berk, and Sebnem Gumuscu. 2016. “Rising Competitive Authoritarianism in Turkey.” 7hird
Warld Quarterly 37 (9): 1581-1606.

Finkel, Jodi. 2004. “Judicial Reform in Argentina in 1990s: How Electoral Incentives Shape Judicial
Change.” Latin American Research Review 39 (3): 56-80

Ireedom House. 2005. “Countries at the Crossroads, 2005—Honduras.” Refworld. https://www.
refworld.org/docid/4738690c5a.html.

Gibson, James L., Gregory A. Caldeira G and Vanessa A. Baird. 1998. “On the legitimacy of national
high courts.” Americal Political Science Review 92: 343-58.

Halmai, Gabor. 2012. “From the ‘Rule of Law Revolution’ to the Constitutional Counter-Revolution
in Hungary.” In European Yearbook of Human Rights, ed. Wolfgang Benedek, Florence Benoit-Rohmer,
Wolfram Karl, and Manfred Nowak, 497-514. Mortsel, Belguim: Intersentia.

Helmke, Gretchen. 2010. “The Origins of Institutional Crises in Latin America.” American Journal of
Political Science 54 (3): 737-50.

—— 2018. “Judicial Manipulation in Latin America.” http://www.gretchenhelmke.com/
uploads/7/0/3/2/70329843/judicial_manipulation_helmke.pdf.

Helmke, Gretchen, and Frances Rosenbluth. 2009. “Regimes and the Rule of Law: Judicial Independ-

ence in Comparative Perspective.” Annual Review of Political Science 12:345-66.

Helmke, Gretchen, and Jeffrey K. Staton. 2011. “The Puzzling Judicial Politics of Latin America:
A Theory of Litigation, Judicial Decisions, and Interbranch Conflict.” In Courts in Latin America, ed.
Gretchen Helmke and Jilio Rios-Figueroa, Cambridge, Cambridge University Press.

Hilbink, Lisa. 2007. Democracy and Dictatorship: Lessons_from Chile. New York: Cambridge Univ. Press.

Kerby, Matthew, and Andrew C. Banfield. 2014. “The Determinants of Voluntary Judicial Resignation
in Australia, Canada and New Zealand.” Commonwealth and Comparative Politics 52 (3): 335-57.

Kosat, David. 2013. “The Least Accountable Branch.” International Journal of Constitutional Law 11 (1):
234-60.

. 2017. “Politics of Judicial Independence and Judicial Accountability in Czechia: Bargaining
in the Shadow of the Law between Court Presidents and the Ministry of Justice.” Furopean Constitutional
Law Review 13 (1): 96-123.

Kosaf, David, and Lucas Lixinski. 2015. “Domestic Judicial Design by International Human Rights
Courts.” American Journal of International Law 109 (4): 713-60.

Kosaf, David, and Katarina Sipulova. 2018. “The Strasbourg Court Mcets Abusive Constitutionalism:
Baka v. Hungary and the Rule of Law.” Hague jJournal on the Rule of Law 10 (1): 83—-110.

. 2019. “Dealing with the Czech Judiciary’s Past: Will It Ever End?” Unpublished manuscript,

on file with authors.

. 2020. “Court-packing aneb jak obsadit soudy svymi lidmi. In Nezdvislost soudni moct, eds.
Vojtéch Simiéek, Prague: Leges, 77-113.

— 159 —



DAVID KOSAR AND KATARINA SIPULOVA | How to Fight Court-Packing?

Kovacs, Kriszta, and Kim Lan Scheppele. 2018. “The Fragility of an Independent Judiciary: Les-
sons from Hungary and Poland and the European Union.” Communist and Post-Communist Studies 51 (3):

189-200.

Landau, David E. 2013. “Abusive Constitutionalism. “ Unwersity of California Davis Law Review 1:
183-260.

Landau, David E., Rosalind Dixon, and Yaniv Roznai. 2019. “From an Unconstitutional Constitu-
tional Amendment to Unconstitutional Constitution? Lessons from Honduras.” Global Constitutionalism
8 (1): 40-70.

Leuchtenburg, William E. 1966. “The Origins of Franklin D. Roosevelt’s ‘Court-Packing’ Plan.”
Supreme Court Review 1966: 347-400.

. 1995. The Supreme Court Reborn: The Constitutional Revolution in the Age of Roosevelt. New York:
Oxford University Press.

Llanos, Mariana, Cordula Tibi Weber, Charlotte Heyl, and Alexander Stroh. 2015. “Informal Inter-
ference in the Judiciary in New Democracies: A Comparison of Six African and Latin American
Cases.” Democratization 23 (7): 1236-53.

Olcay, Tarik. 2017. “Firing Bench-Mates: The Human Rights and Rule of Law Implications of the
Turkish Constitutional Court’s Dismissal of Its Two Members. Case Note.” European Constitutional Law
Review 13 (3): 568-81.

Ozbudun, Ergun. 2015. “Turkey’s Judiciary and the Drift Toward Competitive Authoritarianism.”
International Spectator 50 (2): 42-55.

Pells, Rachael. 2016. Daily Mail’s ‘Enemies of the People’ Iront Page Receives More than 1,000 Com-
plaints to IPSO.” Independent, November 10, 2016. https://www.independent.co.uk/news/media/ daily-
mail-nazi-propaganda-front-page-ipso-complaints-brexit-eu-enemies-of-the-people-a7409836.html.

Pérez-Linan, Anibal, and Andrea Castagnola. 2014. “Judicial Instability and Endogenous Constitu-
tional Change: Lessons from Latin America.” British Journal of Political Science 46 (2): 395—416.

Phipps, Claire. 2016. “British Newspapers React to Judges’ Brexit Ruling: ‘Enemies of the Peo-
ple’.”  The Guardian, November 4. https://www.theguardian.com/politics/2016/nov/04/

enemies-of-the-people-british-newspapers-react-judges-brexit-ruling.
Popova, Maria. 2012. Politicized Justice in Emerging Democracies. Cambridge: Cambridge University Press.

Pozas-Loyo, A., and Rios-Figueroa, J. 2018. “Anatomy of an Informal Institution: The ‘Gentlemen’s
Pact’ and Judicial Selection in Mexico, 1917-1994.” International Political Science Review, vol. 39, no. 5.
https://doi.org/10.1177%2F0192512118773414.

Preuss, Ulrich K. 2011. “The Implications of ‘Eternity Clauses’: The German Experience.” Israel Law
Review 44 (3): 429-48.

Proctor, R. David. 2017. “An Overview of Judicial Independence from Impeachments to Court-Pack-
ing.” Unwersity of Memphis Law Review 47 (4): 1147-68.

Ramseyer, Mark. 1994. “The Puzzling (In)Dependence of Courts.” Journal of Legal Studies 23 (2):
721-47.

— 160 —



DAVID KOSAR AND KATARINA SIPULOVA | How to Fight Court-Packing?

Research Turkey. 2017. “An Overview of the Post-coup Attempt Measures in Turkey.” April 10. www.

researchturkey.org/ en/an-overview-of-the-post-coup-attempt-measures-in-turkey.

Robertson, D. 2006. “A Problem of Their Own, Solutions of Their Own: CEE Jurisdictions and the
Problems of Lustration and Retroactivity.” In Spreading Democracy and the Rule of Law? The Impact of EU
Enlargement on the Rule of Law, Democracy and Constitutionalism in Post-communist Legal Orders, ed. Wojciech
Sadurski, Adam Czarnota, and Martin Krygier, 73-96. Dordrecht, Netherlands: Springer.

Robinson, Duncan. 2015. “The 1st Rule of EC]J Fight Club . . . Is About to Be Broken.” Financial Times,
Brussels Blog, April 27.

Robinson, Elizabeth L. 2018. “Revival of Roosevelt: Analyzing Expansion of the Supreme Court of
North Carolina in Light of the Resurgence of State Court-Packing Plans.” North Carolina Law Review
96 (4): 1126-74.

Roznai, Yaniv. 2017. Unconstitutional Constitutional Amendments: The Limits of Amendment Powers. New York:

Oxford University Press.

Russell, Peter H. 2001. “Toward a General Theory of Judicial Independence.” In Judicial Independence in
the Age of Democracy: Critical Perspectives from Around the World, ed. Peter H. Russell and David M. O’Brien,
1-24. Charlottesville: University of Virginia Press.

. 2018. “The Supreme Court Doesn’t Need 9 Justices. It Needs 27.” Time, July 16. http://time.
com/ 5338689/ supreme-court-packing/.

Sadurski, Wojciech. 2019a. Poland’s Constitutional Breakdown. New York: Oxford University Press.

Sadurski, Wojciech. 2019b. “Polish Constitutional Tribunal under PiS: From an Activist Court, to a
Paralysed Tribunal, to a Governmental Enabler.” Hague Journal on the Rule of Law 11(1), pp. 63-84.
Sanchez Urribarri, Raul. 2012. “Politicization of the Latin American Judiciary via Informal Connec-
tions.” In Legitimacy, Legal Development and Change: Law and Modernization Reconsidered, ed. D. K. Linnan,
307-22. Farnham, Surrey, UK: Ashgate.

Sedelmeier, Ulrich. 2016. “Political Safeguards against Democratic Backsliding in the EU: The Limits
of Material Sanctions and the Scope of Social Pressure.” Journal of European Public Policy 24 (3): 337-51.

Seligman, Matthew 2018. “A. Constitutional Politics, Court Packing, and Judicial Appointments
Reform.” Cardozo Legal Studies Research Paper No. 548. https://papers.ssrn.com/sol3/papers.
cfmPabstract_id=3210665.

Sherif, Adel Omar. 2000. “Attacks on the Judiciary: Judicial Independence—Reality of Fallacy?” In
Yearbook of Islamic and Muddle Eastern Law, ed. Eugene Cotran. 6 (1): xxxi—21. https://brill.com/view/

journals/yimo/6/1/yimo.6.1ssue-1.xml?language=en.
Shesol, Jeff. 2010. Supreme Power: Franklin Roosevelt vs. the Supreme Court. New York: W.W. Norton.

Siedlecka, Ewa 2017. “Sedzia Andrzej Wrobel odchodzi z Trybunatu Konstytucyjnego. PiS obsadzi
kolejne miejsce.” Gazetta Wyborcza, January 25. http://wyborcza.pl/7,75398,21289466,sedzia-andrzej-
wrobel-odchodzi-z-trybunalu-konstytucyjnego.html?disableRedirects=true.

Siegel, Neil. 2019. “The Anti-constitutionality of Court-Packing.” Balkanization, March 26 https://
balkin.blogspot.com/2019/03/the-anti-constitutionality-of-court_36.html.

— 161 —



DAVID KOSAR AND KATARINA SIPULOVA | How to Fight Court-Packing?

Sledzifiska-Simon, Anna. 2018. “The Rise and Fall of Judicial Self-Government in Poland: On Judicial
Reform Reversing Democratic Transition.” German Law Journal 19 (7): 1839-70.

Smith, Jean Edward. 2007. “Stacking the Court.” New York Times, July 26. https://www.nytimes.
com/2007/07/26/opinion/26smith.html.

Spa¢, Samuel, Katarina Sipulov4, and Marina Urbanikova. 2018. “Capturing the Judiciary from
Inside: The Story of Judicial Self-Governance in Slovakia.” German Law Journal 19 (7): 1741-68.

Stanley, Ben. 2015. “Confrontation by Default and Confrontation by Design: Strategic and Institu-
tional Responses to Poland’s Populist Coalition Government.” Democratization 23 (2): 263-82.

Steuer, Max. 2019. “The First Live-Broadcast Hearings of Candidates for Constitutional
Judges in Slovakia: Five Lessons.” Verfassungsblog (blog), February 5. https://verfassungsblog.de/
the-first-live-broadcast-hearings-of-candidates-for-constitutional-judges-in-slovakia-five-lessons/.

Suteu, Silvia. 2017. “Eternity Clauses in Post-conflict and Post-authoritarian Constitution-Making:
Promise and Limits.” Global Constitutionalism 6 (1): 63—100.

Sweeney, Richard, J. 2018. “Constitutional Conflicts in the European Union: Court Packing in Poland
versus the United States.” Economics and Business Review 18 (4): 3-29.

Taylor, Matthew M. 2014. “The Limits of Judicial Independence: A Model with Illustration from
Venezuela under Chavez.” Journal of Latin America Studies 46 (2): 229-59.

Trochev, Alexei, and Rachel Ellet. 2014. “Judges and Their Allies: Rethinking Judicial Autonomy
through the Prism of Off-Bench Resistance.” Journal of Law and Courts 2 (1): 67-91.

Tushnet, Mark. 2019. “Court-Packing on the Table in the United States?” Verfassungsblog (blog), April
3. https:/ /verfassungsblog.de/ court-packing-on-the-table-in-the-united-states/.

Uitz, Renata. 2015. “Can You Tell When an Illiberal Democracy Is in the Making? An Appeal to
Comparative Constitutional Scholarship from Hungary.” International Journal of Comparative Law 13 (1):
279-300.

V-Dem. 2018. Varieties of Democracy Annual Democracy Report 2018. Available at: https://www.v-

dem.net/en/.

Vanberg, Georg. 2001. “Legislative-judicial relations: a game theoretic approach.” American jJournal of
Political Science 45: 346-61.

Varol, Ozan, Lucia Dalla Pellegrina, and Nuno Garoupa. 2017. “An Empirical Analysis of Judicial
Transformation in Turkey.” American Journal of Comparative Law 65 (1): 186-216.

Von Bogdandy, Armin, and Sonnevend, Pal, eds. 2015. Constitutional Crisis in the European Constitutional
Area: Theory, Law and Politics in Hungary and Romania. C.H.Beck—Hart-Nomos Series. Oxford: Hart
Publishing.

VonDoepp, Peter, and Rachel Ellett. 2011. “Reworking Strategic Models of Executive-Judicial Rela-
tions: Insights from New African Democracies.” Comparative Politics 43 (2): 147-65.

Vyhnanek, Ladislav. 2017. “The Eternity Clause in the Czech Constitution as Limit to European Inte-
gration.” Vienna Journal of International Constitutional Law 9 (2): 240-52.

— 162 —



DAVID KOSAR AND KATARINA SIPULOVA | How to Fight Court-Packing?

Zelizer, Julian E. 2018. “Packing the Supreme Court Is a Terrible Idea.” New York Times, October 15.
https://www.nytimes.com/2018/10/15/opinion/supreme-court-packing-democrats-.html.

Zoll, Fryderyk, and Leah Wortham. 2019. “Judicial Independence and Accountability: Withstanding
Political Stress in Poland.” Fordham International Law Journal 42 (3): 875-948.

Zontec, Wintold. 2020. “You Can’t Forbid Judges to Think.” Verfassungsblog, 5 February 2020, available
at verfassungsblog.de/you-cant-forbid-judges-to-think.

— 163 —






