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THE LIMITS OF VENERATION
Public Support for a New Constitutional Convention

WILLIAM D. BLAKE 1

SANFORD V. LEVINSON 2

ABSTRACT

At the conclusion of  Our Undemocratic Constitution, Sanford Levinson asks the Amer-
ican people to call a new constitutional convention. Levinson’s critics dismissed 
this call as fanciful, not least because of  the assumption that the populace unthink-
ingly venerates the Constitution too much to countenance the idea of  a convention. 
We challenge the conventional wisdom on conventions by analyzing a 2011 Time 
magazine poll indicating one in three Americans would support such a call. While 
constitutional support remains high, we contend the cultural power of  law allows 
citizens to have meaningful and sometimes critical constitutional attitudes. Logis-
tic regression analysis indicates various personal attributes shape these attitudes, 
including ideology, race, age, income, and constitutional knowledge. Approval of  
Congress and preferred method of  constitutional interpretation also structure con-
vention support.

KEYWORDS:   Constitutional Convention, Constitutional Veneration, Legal Consciousness, Public Opinion
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INTRODUCTION

Sanford Levinson (2006; 2012; see also Mann and Ornstein 2013) has argued that 
the Constitution is fundamentally undemocratic and a contributing factor to the 
widespread impression that contemporary American politics, especially on the na-
tional stage, is seriously dysfunctional. Thus, he asserts that the American peo-
ple should demand a new constitutional convention to consider major structural 
changes that might alleviate both its undemocratic and dysfunctional aspects. Some 
of  Levinson’s critics believe that it is pointless to contemplate a new convention 
because it would never garner sufficient public support. In this article, we challenge 
the strength of  the assumption that the Constitution enjoys such overwhelming 
public support that major constitutional change is impossible.

Consider only that in the summer of  2016, the National Constitution Center 
hosted a meeting of  the Assembly of  State Legislatures, an organization of  more 
than 100  state lawmakers from 30  states who favor calling a new constitutional 
convention. At present, twenty-eight state legislatures have passed resolutions call-
ing for an Article V convention to propose constitutional amendments (Johnson 
2016). Article V itself  appears to mandate that Congress call a new constitutional 
convention upon the petition of  two-thirds (34) of  the states. Many of  these states 
have passed these resolutions at the behest of  the American Legislative Exchange 
Council, a conservative interest group seeking a balanced budget amendment to 
the Constitution (Natelson 2013). Ten more states had approved convention res-
olutions in recent years and have subsequently repealed them out of  a fear of  a 
“runaway convention.”3

Across the country, state constitutional development has occurred with much 
more frequent and severe change than at the federal level. As John Dinan has noted 
in his authoritative book The American State Constitutional Tradition (2006, 7; see also 
Tarr 2015), there have been more than 230 such conventions since 1776, and many 
of  them also supplanted existing constitutions with new ones. Even though the fre-
quency of  state conventions is lower than in the 19th century, several states have re-
vised or replaced their constitutions through conventions since World War II (Grad 
and Williams 2006). Louisiana held the most recent convention in 1992. At the very 
least, these trends demonstrate that once one includes state constitutions within the 

3.  Indeed, a central question, beyond the scope of  this paper, is whether the petitions of  the states 
must be identical in form or, at least, substance and, additionally, whether any convention called at the 
behest of  the states could be limited to considering only the topics of  the petitions or, instead, would 
have the same near-plenary power to propose any and all amendments asserted by the original consti-
tutional convention that took place in Philadelphia in 1787.
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broader “American constitutional tradition,” one cannot possibly argue that there 
is a general disposition to “venerate” all constitutions or believe they are impervi-
ous to change, including change through conventions. Still, one cannot deny that 
Americans’ attitudes differ, depending on whether one is referring to the national 
or state constitutions.

What can we learn about levels of  veneration from close analysis of  the avail-
able data concerning public support for a new national convention? What if  the 
magic number of  34 states is achieved? How might Americans in general respond 
to the possibility of  a new convention? A recent Time magazine poll (see Stengel 
and Ford 2011) found one in three Americans favor calling a new constitutional 
convention. We begin by drawing upon the legal consciousness literature to con-
ceptualize constitutional attitudes. We then generate a series of  hypotheses con-
cerning constitutional attitudes by connecting personal attributes to major themes 
in American political development and constitutional theory. Our quantitative 
analysis of  the Time survey reveals that respondents’ attitudes towards constitu-
tional change are a predictable reflection of  group identities, levels of  constitutional 
knowledge, congressional approval, and ideological considerations. We conclude 
by reflecting on the implications of  these findings for constitutional change and 
political polarization.

CONCEPTUALIZING CONSTITUTIONAL ATTITUDES

The 2011 Time survey is not the first data collected on support for a new constitu-
tional convention. On at least three occasions in the 1930s and 1940s, Roper and 
Fortune magazine asked whether the Constitution “should be thoroughly revised to 
make it fit present day needs.”4 Five percent of  respondents answering this question 
in December 1939 believed “[t]he systems of  private capitalism and democracy are 
breaking down and we might as well accept the fact that sooner or later we will have 
to have a new form of  government.”5 Turning to somewhat more modern times, 
in the run-up to the Constitution’s Bicentennial in 1987, a number of  media orga-
nizations polled on support for a new constitutional convention. These questions, 
which varied in the amount of  information given to respondents and in the framing 
of  the issue, revealed a range of  support from 24%–61%. These older questions 
and findings are presented in the Appendix.

4.  See http://www.ropercenter.uconn.edu/CFIDE/cf/action/ipoll/ipollResult.cfm?keyword= 
constitution+revised%20&organization=Roper+Organization.

5.  Notably, this survey also included the Socialist Party as an answer choice for party identification.
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The concept of  constitutional attitudes has received even less attention from 
legal scholars and political scientists than from media organizations. Larry Sabato 
(2008), one of  the handful of  academics who supports a new constitutional con-
vention, conducted a poll measuring public opinion regarding various proposals to 
change the Constitution. The survey revealed strong support for congressional and 
judicial term limits, a mandatory retirement age for Supreme Court justices, direct 
election of  the President, and reforms to the operation of  political campaigns. Tak-
ing a somewhat different approach, Stephanopoulos and Versteeg (2016) studied 
public attitudes towards both the U.S. and state constitutions and found levels of  
specific support for American constitutions to be high overall, with support for the 
U.S. Constitution higher than state constitutions. These findings are similar to those 
of  Zink and Dawes (2015), who found significantly higher levels of  constitutional 
status quo bias at the federal level compared to state constitutions.

While Stephanopoulos and Versteeg (2016) found strong links between levels 
of  constitutional knowledge and approval, demographic characteristics were not 
strongly determinative of  constitutional support. Their study also revealed most 
Americans have very little idea of  what concepts have been written into their con-
stitutions. However, political or constitutional knowledge need not be necessary for 
the formation of  meaningful constitutional attitudes. Defenders of  direct democ-
racy (Matsusaka 2005, 193) have noted, “Many issues [decided in ballot measures] 
are mainly about a community defining its values.” Compared to ballot measures 
on more complex and technical policy issues, voters demonstrate higher levels of  
awareness of  value-based referenda , and turnout rates for these referenda are also 
significantly higher than other ballot measures (Biggers 2014).

In the absence of  specific knowledge, how do voters relate to constitutions? Or-
dinary citizens employ interpretive frameworks to give meaning to their law-related 
social interactions. Sociologists Patricia Ewick and Susan Silbey (1998, 22) define 
legal consciousness as “the meanings, sources of  authority, and cultural practices 
that are commonly recognized as legal, regardless of  who employs them or for 
what ends. In this rendering, people may invoke and enact legality in ways never 
approved nor acknowledged by the law.” Conceptions about fairness and respect 
for others that guide social interactions are frequently constructed in terms of  legal 
discourse. Legal consciousness also provides a schema through which citizens can 
evaluate their place within the political order.

Kathleen Hull (2006, 159) described the most common themes in letters to 
the editor to Hawaii’s daily newspapers during the state’s 1998 debate over a 
constitutional amendment to ban same-sex marriage. Amongst letters support-
ing same-sex marriage, the most common themes were: 1) rights, equality, justice, 
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and non-discrimination; 2)  tolerance and anti-bigotry; 3) criticisms of  the tactics 
of  opponents of  same-sex marriage; 4) comparison of  gay rights to other rights 
movements; 5) limits on popular rule; and 6) the separation of  church and state. 
Amongst these competing frames, only the third item requires political knowledge 
and the last requires much constitutional knowledge. The most common themes 
amongst letters opposing same-sex marriage were: 1)  majority rule and judicial 
overreach, 2) criticizing the tactics of  same-sex marriage supporters, 3) rejection of  
a rights framework being applicable, 4) homosexuality is a choice, 5) morality and 
God’s will, and 6) support for a traditional definition of  marriage. Once again, only 
the second frame requires political knowledge and only the third frame requires 
much constitutional knowledge. Instead, the majority of  frames on both sides of  
this debate are informed by cultural understandings of  social values, democracy, 
and the rule of  law.

George Lovell (2006; 2012) analyzed a sample of  over 500 letters sent by ordi-
nary citizens to the Civil Rights Section of  the Justice Department between 1939 
and 1941. While some letters referenced specific portions of  the text of  the Con-
stitution, many more invoked arguments couched in broader concepts of  fairness 
and justice or made attempts to connect constitutional guarantees to a conception 
of  the “good life.” Many letter writers refused to treat judicial decisions or pro-
nouncements from the Justice Department as authoritative, insisting instead on the 
legitimacy of  their own constitutional understanding (Lovell 2012, 12). As Lovell 
(2006, 232) concludes, “The willingness of  these citizens to challenge official legal 
pronouncements cautions against making broad generalizations about the capacity 
of  ordinary people to respond effectively when government officials deploy legal 
rhetoric.”

SOURCES OF CONSTITUTIONAL ATTITUDES

In this section, we evaluate how the cultural significance of  law interacts with vari-
ous personal attributes to create differing attitudes towards potential constitutional 
change. Because constitutions are designed to define a political community, our 
theory is premised on the notion that individuals will evaluate how they (and others 
similarly situated) are faring within the American polity. If  the constitutional status 
quo offers them full political citizenship and opportunities to pursue the American 
dream, we predict they will be unlikely to support a convention. If  not, we predict 
they will be more willing to experiment with constitutional change. Similarly, con-
stitutions establish governing structures, and a constitutional convention provides 
an opportunity to consider how well government is functioning. Individuals who 
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feel the political process is broken should be more inclined to changing underly-
ing governing structures. Below, we make more specific hypotheses using various 
individual-level characteristics.

There is little reason to assume, a priori, that support for a constitutional con-
vention is related to party affiliation. A convention represents an open book, a pro-
cess by which delegates can adopt new commitments or abandon old ones (Elkins, 
Ginsburg, and Melton 2009). These changes in constitutional commitments can 
have implications that benefit (or harm) either political party, both parties, or nei-
ther party. In fact, the proposed amendments that received the highest levels of  
support in the Sabato survey are structural changes to the operation of  government 
and the conduct of  campaigns and elections that would likely impede both parties 
equally (Sabato 2008).

The relationship between ideology and convention support may be a different 
matter. The rise of  the Tea Party movement has resulted in the constitutionaliza-
tion of  conservative politics (Goldstein 2011). The very origin of  the term conser-
vative implies a resistance to socio-political change, at least if  it is presented within 
the framework of  a progressive teleology, which is exactly the goal of  some support-
ers of  a constitutional convention. But Jack Balkin (2011) has noted that the “re-
demptive” narrative usually adopted by political progressives is complemented (or, 
perhaps, contradicted) by a “restorative” one that might appeal more to political 
conservatives critical of  those changes that have occurred over the years, whether 
through formal amendment or changes in legal doctrine.

One means by which many conservatives believe restoration can take place is 
by adopting originalism as a theory of  constitutional interpretation. While the zeal 
of  Robert Bork’s commitment to the philosophy did not serve his confirmation 
well, from the vantage point of  history, one could credit Bork and his supporters 
with a much larger victory. Not only have debates over philosophies of  constitu-
tional interpretation moved far beyond the walls of  the legal academy into the 
Public Square, but it is also clear that many conservative pundits, columnists, and 
talk show hosts have publicized and lauded originalism as a bulwark against the 
growth of  the modern, activist state (e.g., Beck 2011; Levin 2010; Limbaugh 2005); 
in 2016 alone, originalism was a topic of  discussion on 249 different Fox News 
Channel broadcasts.6 Given the conservative commitment to a fixed and limited 

6.  This statement is based on a Lexis Academic search of  all Fox News Channel transcripts in 2016 
using the following search protocol: (founder* OR founding OR founded OR framer* OR original) 
AND constitution.
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constitutional meaning, we predict conservatives and originalists will be signifi-
cantly less supportive of  a new convention.

Greene, Persily, and Ansolabehere (2011) investigated whether the public has 
any meaningful attitudes on originalism, textualism, or the “living Constitution” 
approach. Originalists tend to be conservative, white, male, older and more reli-
gious. While this profile appears very similar to the base constituency of  the Repub-
lican Party, the authors found originalism exerts a significant and independent force 
in structuring many political and constitutional attitudes. Originalists also tend to 
adopt a cultural orientation toward moral traditionalism and libertarianism, even 
though these can be in considerable tension with one another. Perhaps the central 
point is that both libertarians and moral traditionalists can mine the historical re-
cord for material ostensibly supporting an “originalist” perspective.

Like originalists, individuals with higher levels of  education may view the Con-
stitution as possessing useful virtues, but for very different reasons. Elkins, Ginsburg, 
and Melton (2009) found national constitutions that are more specific and easier 
to amend tend to last longer; however, the United States is a rather glaring excep-
tion to this global theory.7 Article V sets out an incredibly difficult process for a 
formal constitutional amendment. Yet the more highly educated are more likely to 
know that formal amendment is often unnecessary for the Constitution to “adapt 
to the various crises of  human affairs.” As a relatively short document containing 
open-textured language, the Constitution avoids “the prolixity of  a legal code,” 
allowing most constitutional disputes to be resolved through political compromise 
or judicial interpretation (McCulloch v. Maryland 1819, 17:415, 407).

Related to the aspirationalist narrative, faith in the democratic system struc-
tures support for governing institutions. David Easton’s (1965, 437, 441) legitimacy 
theory contrasts two different forms of  political support a community may express 
towards its governing institutions. Specific support refers to public approval of  “out-
puts and performance of  the political authorities.” And the second, diffuse support, 
“consists of  a reservoir of  favorable attitudes or good will that helps members to ac-
cept or tolerate outputs to which they are opposed.”8 Gregory Caldeira and James 

7.  To contextualize this outlier, the authors analogize the U.S. Constitution to the oldest living person 
in the world who survived on a steady diet of  two pounds of  chocolate a week and did not quit smoking 
until after she turned 115 years old. (Elkins, Ginsburg, and Melton 2009, 65). 

8.  Easton used a curious example from American constitutional history as a demonstration of  his 
theory. During Prohibition, Easton argued Americans would disobey the 18th Amendment but still 
support the legitimacy of  the Constitution itself  (Easton 1975, 454). Some historians, however, believe 
Prohibition failed because the willful disobedience of  alcohol laws threatened the rule of  law more 
broadly (Rose 1996).
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Gibson (1992; Gibson and Caldeira 2009b) have utilized Easton’s framework to 
evaluate public support for the Supreme Court. These studies have consistently 
found that individuals with more knowledge of  the Court are also significantly 
more likely to pledge institutional support. The link between knowledge of  Con-
gress and support for that institution, however, is precisely the opposite (Hibbing 
and Theiss-Morse 1995). Apparently, the more one knows about the workings of  
Congress, the more strongly one can detect the odor of  sausage.9

Americans who think the government represents their point of  view express 
higher levels of  support for the Supreme Court (Hetherington and Smith 2007). 
This broader finding may explain why race plays such a strong role in evaluating 
governing institutions and the Constitution itself. African Americans are signifi-
cantly less likely to support the Court than whites (Gibson and Caldeira 1992). 
African Americans also express lower levels of  support for their state government 
than whites (Kelleher and Wolak 2007). Stephanopoulos and Versteeg (2016) found 
significantly lower levels of  support for the U.S. Constitution and state constitutions 
amongst African Americans, while Sabato (2008) finds no significant difference in 
willingness to change the Constitution between whites and blacks.

We predict that women, racial and ethnic minorities will be more supportive 
of  a new constitutional convention. When evaluating his own constitutional faith, 
Levinson (1988, 193) notes “[t]hat I—a white, male, well-paid law professor—
would sign the Constitution surely can evoke little surprise. We (that is, persons 
with this collection of  attributes) have done well under the Constitution.” While 
the Constitution has been amended and interpreted to extend rights of  citizenship, 
the franchise, and equal access to public accommodations regardless of  race and 
gender, these groups were originally considered political outsiders. Because legal 
consciousness relies on a cultural understanding of  law, the effects of  exclusionary 
laws and practices are likely to linger long after being formally removed from the 
statute books.

Identity politics that takes place along class lines may also inform constitutional 
attitudes. Charles Beard (1913) and Howard Zinn (1991) amongst others, have de-
scribed American constitutional life as hegemonic struggles to preserve property 
interests. A more modest connection between income levels and support for a consti-
tutional convention can be drawn from the literature on risk-aversion in behavioral 

9.  Though widely attributed to Otto von Bismark, the first recorded instance of  this phrase comes 
from the American poet John Godrey Saxe. In 1869, the University Chronicle at the University of  
Michigan quotes Saxe as saying, “Laws, like sausages, cease to inspire respect in proportion as we know 
how they are made.” See https://books.google.com/books?id=cEHiAAAAMAAJ&pg=PA164.
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economics and psychology. A constitutional convention may produce major politi-
cal change, which could have profound economic consequences. Wealthier people 
tend to be significantly more risk-averse—that is, they tend to be more protective of  
the assets they already possess (Arrow 1965). Studies from an evolutionary biology 
and social identity theory perspective have found older individuals more risk-averse 
than younger persons (Halek and Eisenhauer 2001, 3–4). We expect these dynamics 
of  risk tolerance to structure constitutional attitudes as well.

ANALYZING CONSTITUTIONAL ATTITUDES

We test our theory of  constitutional attitudes on a Time magazine survey, made 
available by the Roper Center for Public Opinion Research.10 Schulman, Ronca, & 
Bucuvalas, Inc. conducted the survey on behalf  of  the magazine on June 20 and 21, 
2011. The survey consists of  1,003 interviews from a national adult sample, includ-
ing limited interviews with cell phone respondents. The average respondent was 
between the ages of  45 and 54, had some college education, and earned $35,000 
to $50,000 a year. The unweighted sample was 81% white and 51% female. The 
subsequent analysis, however, reflects the sampling weights included in the dataset. 
Table 1 presents the language of  these questions in questionnaire order along with 
the corresponding response rates and summary statistics.

As this survey was not administered by public law scholars, the wording of  
these questions is not ideal. In particular, the originalism/living Constitution ques-
tion lacks precision. First, the description of  originalism includes an appeal to strict 
constructionism, which some originalists reject (Scalia 1998, 23–25). Second, the 
originalism answer prompt does not include the “framer’s intent” language in-
cluded in the question wording. Nonetheless, the wording of  this question is fairly 
similar to that on the Constitutional Attitudes Survey conducted by Greene, Persily, 
and Ansolabehere (2011, 362). These authors, analyzing two iterations of  their 
survey and a series of  Quinnipiac University surveys with identical language, found 
support for originalism between 37% and 49% between 2003 and 2010. The 2011 
Time survey finding of  43% support for originalism is consistent with these prior 
results.

The dependent variable is a dichotomous indicator of  support for a new con-
stitutional convention. Nineteen respondents volunteered an answer that the Con-
stitution has held up well, but they nonetheless favored calling a convention. These 

10.  See http://www.ropercenter.uconn.edu/CFIDE/cf/action/ipoll/abstract.cfm?archno=USSRBI 
2011-5380&start=summary. 
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respondents were recoded as supporting a constitutional convention, but the multi-
variate analysis does not reach substantially different findings if  these respondents 
were treated as missing data. We suspect that these respondents felt that offering 
support for the Constitution as a caveat to their desire for change would be a more 
socially desirable answer in a survey interview (Finkel, Guterbock, and Borg 1991).

The summary statistics, reported in Table  1, indicate that the Constitution 
lacks as much support as scholars might assume—one in three Americans favors 
holding a new convention. The popularity of  the living Constitution philosophy 
suggests this willingness to embrace change extends to constitutional interpreta-
tion. To better understand these dynamics, we proceed to the multivariate analysis. 
Table 2 reports the results of  four logistic regression models analyzing support for 
a new constitutional convention. Model 1 includes only personal attributes of  the 
respondents. Model  2 adds constitutional knowledge and education levels while 
Model 3 incorporates the respondent’s approval of  the three branches of  govern-
ment. Finally, Model  4 considers the respondent’s preferred theory of  constitu-
tional interpretation. This final, comprehensive model reduces the error variance 
by 25.2% and correctly predicts the outcome of  the dependent variable for 79.6% 
of  respondents.

TABLE 1.  Summary Statistics, In Questionnaire Order

How much would you say you know about the U.S. Constitution, which was ratified more 
than 200 years ago? N = 1,001 of 1,003

A great deal 14.7% Not much/Nothing at all 18.2%

Some 67.1%

Would you say the U.S. Constitution has held up well as the basis for our government 
and laws and is in little need of change, or would you say that we should hold a new 
constitutional convention to update the Constitution? N = 954 of 1,003

Held up well 66.7% Hold a new constitutional 
convention

33.3%

Some people say that the courts should strictly follow the original intent of the founding 
fathers . . . That the federal government should be permitted to do ONLY what’s exactly 
spelled out in the Constitution or was the intent of the framers of the Constitution. 
Others say that times have changed and that the Court should interpret the Constitution 
based upon changes in society, technology, and the U.S. role in the world. Which comes 
closest to your view if you had to choose? N = 966 of 1,003

Only exactly what’s spelled 
out in the Constitution

43.3% Interpret Constitution based on 
changes

56.7%
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TABLE 2. L ogistic Regression Model of Support for a New Constitutional Convention

Model 1 Model 2 Model 3 Model 4

Partisanship –0.104 –0.106 –0.163 –0.083
(0.076) (0.076) (0.095) (0.104)

Ideology –0.554*** –0.558*** –0.396* –0.117
(0.197) (0.201) (0.230) (0.243)

African American 1.478*** 1.492*** 1.390*** 1.684***
(0.343) (0.361) (0.391) (0.445)

Asian American 0.539 0.492 0.526 0.505
(0.523) (0.516) (0.624) (0.702)

Hispanic 1.139*** 1.016*** 1.066*** 1.109***
(0.346) (0.356) (0.393) (0.373)

Female 0.018 –0.012 –0.264 0.026
(0.222) (0.228) (0.267) (0.275)

Age –0.218*** –0.235*** –0.337*** –0.269***
(0.071) (0.074) (0.091) (0.094)

Income –0.137** –0.058 –0.103 –0.114
(0.061) (0.070) (0.085) (0.087)

Education –0.197* –0.132 –0.213
(0.112) (0.122) (0.133)

Constitutional 
Knowledge

–0.438** –0.582** –0.539**
(0.204) (0.227) (0.248)

Congress Approve –0.811** –0.499
(0.364) (0.357)

President Approve –0.068 –0.325
(0.318) (0.320)

SCOTUS Approve –0.036 –0.330
(0.244) (0.265)

Originalist –1.816***
(0.351)

Constant 0.229 1.553** 2.405*** 3.222***
(0.417) (0.671) (0.793) (0.807)

Observations 784 784 598 584
Pseudo R2 0.148 0.162 0.178 0.252

Robust standard errors in parentheses
*** p < 0.01, ** p < 0.05, * p < 0.10



12

Blake and Levinson | The Limits of  Veneration

Several demographic factors significantly influence constitutional attitudes. 
Across all four models, African Americans and Hispanics express significantly more 
support for a constitutional convention than whites. Asian Americans are also more 
likely to favor constitutional change than whites, but none of  these coefficients 
achieves statistical significance. Gender is not significantly related to convention 
support in any of  the models. While women have struggled to achieve full citizen-
ship over the course of  American political history, this finding may be a product 
of  the higher levels of  risk-aversion among women (Halek and Eisenhauer 2001).

Figure  1 displays the predicted probability of  supporting a convention call 
across racial and ethnic lines, based on predictions from Model 1. While the proba-
bility of  whites favoring a convention is 0.22, the probability of  convention support 
surges to 0.57 amongst Hispanics, and 0.67 amongst African Americans. These 
findings provide strong support for our hypothesis that segments of  society who 
have often been viewed as outside “the true meaning of  Americanism” are much 
less likely to support America’s civic creed, the Constitution (Smith 1993, 549, em-
phasis original). Whites, on the other hand, have more generally benefitted from 
the American political system to a much higher degree, and constitutional change 
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threatens to undermine this tradition. One might recall Justice Thurgood Mar-
shall’s (1987) famous critique of  the Bicentennial in 1987 and his suggestion that for 
him the only Constitution that he in fact was willing to celebrate was that created in 
1865–1870 with the addition of  the Reconstruction Amendments.

Support for constitutional change also diminishes over the course of  a lifetime. 
The age cohort variable achieves statistical significance in each of  the four mod-
els. Based on predictions from Model 1, young Americans, between the ages of  
18 and 24, are 56% likely to favor a convention, and this rate of  support sinks to 
20% amongst Americans aged 65 or older. Because a new constitutional conven-
tion could pose a threat to the status quo, older Americans exhibit more risk-averse 
behavior. Also consistent with our prediction, respondent income affects conven-
tion attitudes. Based on Model 1 projections, Americans earning less than $20,000 
a year are 41% likely to support a convention, while only 21% of  those who earn 
more than $150,000 a year hold the same view. The largest change in constitutional 
attitudes occurs between individuals just below and just above national median 
household income—$35,000-$49,000 bracket and the $50,000–$75,000 bracket. 11 
If  the Constitution represents the American creed, economic success represents the 
American dream. The data suggest Americans who have not achieved the latter are 
more likely to favor changing the former.

Income fails to achieve statistical significance in Models 2–4 when education 
is included as a predictor. Of  course, income is strongly correlated with formal 
education (r = 0.515). The variable for formal education achieves statistical signifi-
cance in the predicted direction only in Model 2 and only at the p < 0.10 level. The 
constitutional knowledge measure performs better, achieving statistical significance 
in the predicted direction in each model in which it is included. As Figure 2 demon-
strates, respondents with higher levels of  constitutional knowledge are significantly 
less likely to favor a new convention, which suggests that civics education is success-
ful in fostering stronger constitutional attachment.

In light of  the constitutionalization of  politics occurring on the American right, 
self-reported levels of  constitutional knowledge may be biased towards Republicans 
or conservatives. An ordered logistic regression model of  constitutional knowledge 
finds no statistically significant relationship with partisanship or ideology when ed-
ucation and income are included as controls. Self-reported levels of  constitutional 
knowledge, thus, do not appear to be confounding effects of  partisan or ideological 
considerations. The results of  Model 2, visualized in Figure 2, are similar to Gibson 

11.  Median household income in the United States was $50,054 in 2011, the year in which this poll 
was conducted (U.S. Census Bureau 2011).
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and Caldeira’s (2009a, 437) findings about support for the Supreme Court—when 
it comes to the Constitution, “To know it is to love it.”

Model  3 considers the relationship between specific support for the institu-
tions of  government established by the Constitution and diffuse support for the 
Constitution itself. Each of  the three approval variables included in this model is 
a dichotomous measure. One may notice the N of  this model falls considerably, as 
many respondents chose not to answer one of  these questions, mainly approval of  
the Supreme Court. While approval of  President Obama and the Supreme Court 
is not significantly related to support for a convention, respondents who approve 
of  the way Congress was handling its job in June 2011 were 4% less supportive of  
calling a new constitutional convention.

The non-finding for Presidential approval is likely a result of  the strongly polar-
ized view of  President Obama (Hetherington and Weiler 2009), while the non-find-
ing for Supreme Court approval likely reflects the high level of  diffuse support 
enjoyed by that institution. The relationship between specific support for Congress 
and support for the Constitution, however, is a different story. Congress is near 
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universally disliked in this survey, receiving only 17% approval overall. Except for 
strong Democrats, who approve of  Congress at a 25% rate, there is no meaningful 
difference in approval amongst respondents of  other party affiliations. Although it 
is difficult to surmise based on the available data, one plausible interpretation of  
this finding is that frustration with the legislative process has reached a tipping point 
that only structural reforms through a constitutional convention could fix.

Finally, the connection between partisanship, ideology, and constitutional at-
titudes is a nuanced one. Party affiliation does not achieve statistical significance 
in any of  the four models. Political ideology performs somewhat better, achieving 
statistical significance in the predicted direction in Models 1–3. Based on the results 
of  Model 1, liberals are 45% likely to support a convention, while support amongst 
self-identified moderates and conservatives falls to 32% and 21%, respectively. 
These results are displayed graphically in Figure 3.

Model 4 includes the interpretive philosophy measure, which appears to trump 
the influence of  both party affiliation and political ideology. While support for orig-
inalism is higher amongst Republicans and conservatives, the correlations with 
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party identification (r = 0.341) and political ideology (r = 0.392) are small enough 
to suggest that interpretive philosophy is a distinct concept. These correlations 
are somewhat smaller than those presented by Greene, Persily, and Ansolabehere 
(2011, 408), who found originalism to correlate with partisanship and ideology at 
r = 0.48 and 0.50, respectively. The contrast between interpretive philosophies is 
stark. As indicated in Figure 4, self-identified “living constitutionalists” are 49% 
likely to support a convention, while convention support amongst self-identified 
originalists falls to 10%. These results suggest that the academic debate over con-
stitutional interpretation is hardly academic. Our findings echo those of  Greene, 
Persily, and Ansolabehere (2011): the efforts of  conservative newspaper columnists 
and talk show hosts to promote the virtues of  originalism have been successful. A 
generation after the Bork confirmation hearings, the debate over originalism is one 
that is taking place in the Public Square with meaningful attitudinal consequences.

The interpretive philosophy finding is, at one level, somewhat perplexing. 
Originalists who lament the growth of  federal power could use an Article V con-
vention as a legitimate means of  restoring their conception of  the founding vision. 
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Sixteen states have amended their constitutions forbidding judges from consider-
ing foreign, international or religious law into account in their decisions (Farmer 
2014). Many foreign constitutions include language instructing judges under what 
conditions judicial review is appropriate. For example, the rights in the Canadian 
Charter of  Rights and Freedoms (1983, sec. 1) are “subject only to such reasonable 
limits prescribed by law as can be demonstrably justified in a free and democratic 
society.” Living constitutionalists, who favor informal constitutional change, are 
also more supportive of  formal constitutional change through a convention. There 
is no guarantee, however, that a new convention will preserve the flexibility of  the 
current document that makes living constitutionalism possible.

CONCLUSION

These findings suggest ordinary Americans have meaningful attitudes towards the 
U.S. Constitution. Political sophistication and civic knowledge do not appear to be 
necessary conditions for individuals to evaluate the Constitution, although they are 
effective in increasing support for the current document. Rather, these attitudes 
stem from the cultural significance of  law. Legal consciousness invites citizens to 
consider their place within the polity through the lens of  their personal attributes 
and evaluate the effectiveness of  governing institutions. Individuals presumably 
frustrated with the status quo tend to support a constitutional convention. Moreover, 
the data indicate ordinary citizens are capable of  tracing the symptoms of  political 
dysfunction to root causes in the Constitution.

While the overall level of  support for a constitutional convention (33%) may 
appear too low to create a public mandate, our findings nonetheless provide a strong 
rejoinder to those who consider a convention fanciful. The process of  constitutional 
veneration enshrines the constitutional status quo with a veneer of  legitimacy. In 
a series of  survey experiments, Zink and Dawes (2015) found resistance to policy 
changes increases when the proposed change requires a constitutional amendment. 
As Madison (as cited in Hamilton et al. 2003, 286) observed in Federalist 50, “long 
standing” constitutional defects are not easily fixed because they have taken “deep 
root.”

Considering the unifying role the Constitution is supposed to play in American 
politics, it is somewhat surprising not to find uniformly-distributed and overpow-
eringly-high levels of  resistance to constitutional change. Veneration of  the Con-
stitution begins in elementary school civics classes and continues every four years 
on the Presidential campaign trail. A vote of  confidence in the Constitution from 
two-thirds of  the people seems low, especially in comparison to other institutions 
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traditionally receiving a great deal of  public support. A 2011 Gallup poll found 
63% of  Americans that same year expressed either a great deal or fair amount of  
trust and confidence in the federal judiciary and 57% of  Americans held the same 
amount of  trust in their state government.12

As noted earlier, those who take the possibility of  a new constitutional conven-
tion seriously must address a variety of  questions left unanswered by the text of  
Article V, including mechanisms by which delegates would be selected, the voting 
rules at any convention, and, perhaps most importantly, at least with regard to 
much public debate, the degree to which a convention can be “limited” or “sov-
ereign” with regard to proposing new amendments. It is this latter concern that 
sparks fear by many of  a “runaway convention” dominated by one’s political op-
ponents who will use their power to strip the Constitution of  cherished protections. 
It may be that one perhaps ironic consequence of  the increased polarization of  
American politics that could, under some circumstances, trigger more support for 
a new convention that might cut the Gordian knot of  gridlock is the increased level 
of  fear of  “the Other,” whose power may well be overestimated. In any event, the 
more one fears capture by demonized Others, the more that risk aversion would 
lead to rejection of  calling a new constitutional convention.

Further research is also needed to illuminate what type of  constitutional 
change convention supporters hope to achieve. Levinson’s (2006; 2012) critique 
of  the Constitution targets the political structures that provide a multitude of  veto 
points serving to preserve the status quo against those seeking change. Presum-
ably, individuals who disapprove of  Congress are seeking structural reforms to the 
Constitution. The constitutional priorities of  younger people, racial minorities, and 
living constitutionalists are less clear. Whatever the grounds for dissatisfaction, it is 
clear that veneration for the Constitution is limited.

12.  See http://www.gallup.com/poll/5392/trust-government.aspx. 
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APPENDIX

Newsweek/Gallup, May 1987, N = 812

Do you believe that after 200 years the Constitution is still basically sound and meets the 
needs of our country, or do you think the Constitution is in need of some basic changes 
or amendments?

Basically sound 54% Don’t know 3%

Need changes or amendments 47%

ABC News/Washington Post, April 1987, N = 1,509

On another subject, this year is the 200th anniversary of the signing of the U.S. 
Constitution. A number of states have proposed having a Constitutional convention to 
change the U.S. Constitution. Do you think that is a good idea or a bad idea?

Good idea 24% Don’t know 5%

Bad idea 71%

Hearst Corporation, November 1986, N = 1,004

The U.S. Constitution states that a special constitutional convention may be called to 
consider amending that document when two-thirds of the states request it. Do you think 
a constitutional convention should be assembled in 1987, the bicentennial anniversary 
of the Constitution, to consider amendments dealing with contemporary issues such as 
prayer in public schools, abortion, freedom of the press, and other matters?

Yes 61% Don’t know 5%

No 34%

Roper Report, October, 1985 N = 1,998

Twenty-eight states have passed legislation calling for a constitutional convention so 
that changes can be made in the United States Constitution. Some people favor a 
constitutional convention because they say it is the only way Congress can be forced 
to act on some important issues. Others are opposed to a constitutional convention 
because they say there might be a runaway convention which could fundamentally 
change the Constitution. How do you feel—that there should or should not be a 
constitutional convention in the next year or two?

Should 33% Don’t know 30%

Should not be 37%
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Roper/Fortune Survey, December 1939, N =5,214

Which one of the following most nearly represents your opinion of the American form of 
government?
A.	Our form of government based on the Constitution is as near perfect as it can be and 

no important changes should be made in it.
B.	The Constitution has served its purpose well, but it has not kept up with the times and 

should be thoroughly revised to make it fit present day needs.
C.	The systems of private capitalism and democracy are breaking down and we might 

as well accept the fact that sooner or later we will have to have a new form of 
government.

A.  No important changes 64% C. � Will have 
to have a 
new form of 
government

5%

B. � Constitution should be thoroughly 
revised

19% D. D on’t know 11%
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SECESSION AND NULLIFICATION 
AS A GLOBAL TREND

RAN HIRSCHL 1

ABSTRACT

Despite manifestations of  constitutional convergence on a global scale, expressions 
of  constitutional resistance or defiance in the form of  secessionism and nullification 
have not subsided, and may in fact be regaining ground worldwide. Whereas at 
first glance the reemergence of  such sentiments appears counterintuitive in an age 
of  apparent globalization, it may actually reflect a predictable reaction to, perhaps 
even a backlash against, powerful global convergence vectors, the centralization 
of  authority and the decline of  the local in an increasingly—constitutionally and 
otherwise—universalized reality. When understood against the backdrop of  formi-
dable centripetal forces of  political, cultural, and economic globalization, the rise 
of  a new trans-national constitutional order and judicial class, and the correspond-
ing decrease in the autonomy of  “Westphalian” constitutionalism, as well as an 
ever-increasing deficit of  democratic legitimacy, counter pressures for preserving 
a given sub-national unit’s, region’s, or community’s unique constitutional legacy, 
cultural-linguistic heritage, and political voice seem destined to intensify, not to 
decline.

1.  Professor of  Political Science & Law, Canada Research Chair, University of  Toronto; Fellow of  
the Royal Society of  Canada (FRSC). I am grateful to the Journal’s anonymous referees for their 
exceptionally helpful comments and suggestions, as well as to the participants of  the Democracy and 
Constitutionalism conference held at the University of  Maryland Carey School of  Law (March 4–5, 
2016) for their instructive queries. An earlier, much extended version of  this essay appears in Levinson 
(2016), pp. 249–273.
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Constitutionalism

MUCH HAS BEEN WRITTEN about the global convergence on constitutional 
supremacy, perhaps even the emergence of  a global constitutional order, and the 
corresponding rise of  an Esperanto-like universal constitutional discourse, primarily 
visible in the context of  rights (e.g., Law 2005; Möller 2012). The ever-accelerating 
advance of  these trends may be linked to broader trends of  universalism, glo-
balization, post-nationalism and the corresponding erosion of  the local and the 
particular. Yet, a closer look suggests that while these convergence trends are un-
doubtedly extensive and readily visible, expressions of  constitutional resistance or 
defiance in the form of  secessionism and nullification may in fact be regaining 
ground worldwide.2

From the so-called “Brexit” referendum in Britain to all-out secessionist move-
ments in Scotland, Catalonia, or Kurdistan, separatist sentiments are enjoying 
something of  a heyday, rather than a decline, worldwide. And from Russia to Can-
ada to the European Union (EU), the notion of  an issue-based withdrawal from 
the overarching federal pact—what is often referred to in American constitutional 
thought as nullification—is commonly invoked. In fact, core elements of  the “Que-
bec vs. Canada” constitutional saga, the struggle over the place of  Chechnya in the 
Russian Federation, or the landmark German Federal Constitutional Court rulings 
on the constitutional status of  Germany in relation to the Treaty of  Maastricht 
or the Lisbon Treaty address the question of  sub-national (or sub-supranational) 
constitutional sovereignty and the right to override centralizing legislative and reg-
ulatory authority.

Whereas at first glance the reemergence of  such sentiments appears count-
er-intuitive in an age of  apparent globalization, it may actually reflect a predictable 
reaction to, perhaps even a backlash against, powerful global convergence vectors. 
When understood against the backdrop of  formidable centripetal forces of  politi-
cal, cultural, and economic globalization, the rise of  a new trans-national constitu-
tional order and judicial class and the corresponding decrease in the autonomy of  
“Westphalian” constitutionalism, as well as an ever-increasing deficit of  democratic 
legitimacy, counter pressures for preserving a given sub-national unit’s, region’s, or 
community’s unique constitutional legacy, cultural-linguistic heritage, and political 
voice seem destined to intensify, not to decline. Secession and nullification may thus 

2.  For an overview, see Doyle (2010), Levinson (2016). 
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be viewed as a reaction against the centralization of  authority and the decline of  
the local in an increasingly—constitutionally and otherwise—universalized reality.

SEPARATIST AND SECESSIONIST SENTIMENTS WORLDWIDE

Contrary to what many globalists and post-nationalists predicted or wished, not 
only have separatist impulses and aspirations failed to vanish, but have instead 
gained renewed momentum worldwide. Within barely a few weeks during the au-
tumn of  2014, nearly half  of  Scottish voters expressed their desire for indepen-
dence in a widely publicized referendum while Ukraine’s leadership acknowledged 
the de-facto separation of  the Donbas region. The Minsk Accord (2015) facilitated 
the granting of  a special autonomous status to that region. Meanwhile, protestors 
in Hong Kong took to the streets demanding more political autonomy for the ter-
ritory, just as opposition groups in Malaysia’s Sabah and Sarawak region (formerly 
East Malaysia) resurrected partition claims. A Walloon-led coalition government 
was finally formed in Belgium after the country had functioned five months (and 
for the second time in several years) without an elected government, during which 
time the Flemish nationalist N‑VA party headed the Flanders regional government. 
After government officials in Madrid turned to the Spanish Constitutional Court 
to successfully prevent a plebiscite on separation in Catalonia from taking place, 
in an explicit act of  defiance—some might call it “nullification”—the government 
of  Catalonia proceeded with a non-binding referendum. In September 2015, the 
separatist “Together for Yes” (JxSi) coalition won the Catalan regional elections, 
garnering approximately 40% of  the popular vote. In short, secessionist move-
ments are many, and spread in literally four corners of  the world; the quest for sub-
national political autonomy is very much alive. In fact, it is hard to identify more 
than a handful of  countries that have not witnessed secessionist upheaval of  one 
sort or another during their history as independent polities.

Take Canada. Since the “Quiet Revolution” and the rise of  Quebec nation-
alism in the early 1960s, Canada has seen its fair share of  secessionist challenges. 
There have been five major attempts to overhaul the constitution to address Qué-
bec’s “distinct society,” “two founding peoples,” and “special veto power” claims. 
All of  these attempts were given added impetus and sense of  urgency by the rise 
of  the secessionist Parti Québécois (PQ) as a key actor in Québec politics. The 
PQ captured the provincial leadership in 1976 and Quebec’s constitutional battle 
with the rest of  Canada began. In the first Quebec referendum (May 1980), the 
PQ government sought a mandate to negotiate with the federal government about 
retaining limited sovereignty for the province. Approximately 60% of  Québécois 
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casting ballots voted against the proposed negotiations. In the Quebec Veto Reference 
(1982), the Supreme Court of  Canada (SCC) held that there was no constitutional 
convention awarding Quebec a special veto power; and that Québec’s claim for a 
special veto power based on the “distinct society” and the “two founding peoples” 
arguments is not supported by any constitutional document or convention.3 Despite 
this ruling, Québec continued to assert that its legislature could exercise the right to 
veto constitutional provisions. In other words: nullification, Québec style.

The constitutional battle over Québec reached its zenith in 1998 with the Que-
bec Secession Reference—the first time a democratic country had ever preemptively 
tested the legal terms of  its own dissolution.4 The case was launched at the request 
of  the federal government following the slim 50.6% to 49.4% loss by the Québécois 
secessionist movement in the 1995 referendum. (A shift of  approximately 50,000 
votes would have pushed the pendulum in the separatist direction.) In a widely pub-
licized ruling in August 1998, the SCC unanimously held that unilateral secession 
would be an unconstitutional act under domestic law and illegitimate under inter-
national law, and that a majority vote in Quebec was not sufficient to allow Quebec 
to legally separate from the rest of  Canada. However, the Court also noted that if  
and when secession was approved by a clear majority of  people in Québec voting 
in a referendum on a clear question, the parties should then negotiate the terms of  
the subsequent breakup in good faith. As for the question of  unilateral secession 
under Canadian law, the Court’s answer provided both federalists and separatists 
with congenial answers.

The government of  Quebec responded to the judgment by arguing that if  a 
majority of  “50 percent plus one” of  those Québecois who cast ballots in a provin-
cial referendum on the future of  Quebec supported the idea of  secession, then this 
would satisfy the requirement for “a clear majority” set by the Court decision. For 
its part, the federal government (then led by the Liberal Party’s PM Chrétien) re-
sponded by proposing the Clarity Bill (which was formally confirmed by parliament 
in summer 2000). In a nutshell, the bill states that only “a clear majority on a clear 
question” would require the federal government to negotiate the terms of  separa-
tion with Quebec; that given the nature of  the question at stake, the term “clear 
majority” should mean more than “50 percent plus one”; and that in any event the 
federal government reserves the right to determine whether the question posed by 
the Quebec government in a future referendum meets the “clear question” criterion. 

3.  Reference re Amendment to the Canadian Constitution [1982] 2 S.C.R. 793 [Canada].

4.  Reference re Secession of  Quebec [1998] 2 S.C.R. 217 [Canada].
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Québec countered with Bill 99, emphasizing the right to self-determination accord-
ing to international law. It states, “No other parliament or government may reduce 
the powers, authority, sovereignty or legitimacy of  the National Assembly, or impose 
constraint on the democratic will of  the Québec people to determine its own future.”

Secessionist impulses have also been central in political debates in Northern 
Ireland, Scotland, and Wales. (International sports fans will note that each of  these 
polities has long maintained its fully independent status with national teams for 
soccer, rugby, cricket, and an array of  other sports, as is true, incidentally, of  Puerto 
Rico, ostensibly a “commonwealth” under the sovereignty of  the United States.) 
Meanwhile, in the EU, member states’ secessionist voices abound. The 2016 Brexit 
referendum is a prime example, but nationalist opposition groups in other EU 
member-states, from the Nordic countries to Greece, have voiced grave concerns 
about the threat to national sovereignty posed by the pan-European constitutional 
project. The financial crisis of  2008, in particular, boosted public support for sepa-
ratist parties that questioned the logic and future of  the “ever closer union” project. 
As the voting patterns in the Brexit referendum indicate, material considerations 
alongside “periphery vs. center” or “the people versus the elites” sentiments play an 
important role in fueling these secessionist movements. In short, rumors of  seces-
sion’s demise in the age of  global convergence have been greatly exaggerated; the 
list of  secessionist movements and autonomy-aspiring regions and movements is as 
long today as it has ever been.

Around the world, separatist campaigns vary considerably in their outcomes. 
Whereas Belgium and Lebanon have remained formally undivided despite pow-
erful secessionist pressures and fractured national identity, Czechoslovakia broke 
apart and Yugoslavia succumbed to “Balkanization.” In the Russian Federation, 
there are secessionist movements that take up arms against the central government 
(e.g., in Chechnya, Dagestan) and those outside the country that are supported by 
the same central government (e.g., Georgia’s Abkhazia and South Ossetia, Ukraine’s 
Crimea). Approximately half  of  Bosnia & Herzegovina’s territory is recognized as 
the semi-autonomous Republika Srpska (“Serb Republic”) with secessionist aspira-
tions, its own national meta-narrative, anthem, diplomatic posts overseas, and an 
outspoken pro-independence leadership. The Bosniaks and Croats that make up the 
rest of  the country are not the closest of  allies either. The result has been a very weak 
federal state where “the constituent units defiantly refuse to surrender their powers 
and competences to anemic and fragile central authority” (Woelk 2012, 109).

There are differences in the natures and levels of  conflict as well. Not all ten-
sions lead to violence: residents of  the autonomous province of  South Tyrol, Ita-
ly’s richest province, continue to quietly harbor hopes for secession from Italy and 
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reunification with neighboring Austria. Whereas secessionist impulses in Corsica 
(France) have been crashed, in the Philippines’ Bangsamoro region or Indonesia’s 
Aceh, violent separatist struggle concluded with comprehensive agreement for cer-
tain regional legislative autonomy (in the case of  Aceh, enhanced local control 
over mineral resources) as well as accommodation of  a Sharia-friendly regime. Eu-
skadi Ta Askatasuna’s permanent ceasefire in 2011 brought political stability and 
economic prosperity in the Basque Country (Euskadi), an autonomous region in 
northern Spain. Meanwhile, the status of  Kosovo’s (ethnic Albanian population) 
self-professed independence and breakaway from Serbia remains unclear; the Brus-
sels Agreement (2013) grants limited autonomous powers for Kosovo’s Serb north, 
in exchange for Serb recognition of  Kosovo’s sovereignty.

India and Pakistan—themselves byproducts of  political partition—are locked 
in a dispute over the political future of  the Kashmir and Ladakh regions; autonomy-
driven insurgency in Jammu and Kashmir (Muslim majority; granted certain au-
tonomy under article  370 of  the Indian constitution) has been taking place for 
decades, all while Pakistan’s own North West Frontier province has advanced a call 
for greater jurisdictional autonomy under Islamic law precepts. A 25-year-long in-
dependence campaign in Sri Lanka’s Tamil-populated Northern Province came to 
a sudden end in 2009 with the defeat of  the Liberation Tigers of  Tamil Eelam. A 
reconciliation process resulted in notable economic growth. Meanwhile, an equally 
vicious civil war in Sudan brought about a political split and the creation of  South 
Sudan—the world’s youngest independent country.

Some Kurdish nationalist organizations seek to create an independent Kurd-
istan, consisting of  some or all of  the areas with Kurdish majority across the Iraq/
Turkey border, while others campaign for greater Kurdish autonomy within the ex-
isting Iraqi national borders. Radical Islamic forces have been pushing for political 
separation in Azawad (northeast Mali), Zanzibar (formed Tanzania with Tangan-
yika), the four southernmost provinces of  Thailand, in the neighboring Malaysian 
state of  Kelantan, and increasingly in several Northern Nigerian states. A frag-
ile non-decision status quo is maintained through international diplomacy in the 
Nagorno-Karabakh region (within Azerbaijan; claimed by Armenia) and in the 
Cabinda region (which, while within the Democratic Republic of  Congo, in fact, 
belongs to Angola; the region itself  claims independence from both).

Whereas residents of  Gibraltar and the Falkland Islands are adamant in 
their wish to stay under British rule, in Western Sahara and in Palestine ongoing 
struggles for independence have been taking place for decades. Massive secession-
ist protests have occurred in oil-rich provinces of  Venezuela (Zulia) and Bolivia 
(Pando, Santa Cruz, Tarija). Indigenous rights movements—think of  the Zapatista 
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Movement in the Mexican state of  Chiapas—continue to actively resist federal au-
thority. Amicable cooperation has led to the creation of  Nunavut in arctic Canada, 
and to a friendly pact of  joint governance between Greenland (Kalaallit Nunaat) and 
“mainland” Denmark; as of  2008 the former is “a constituent country within the 
Kingdom of  Denmark.”

In a different setting, the Holy See reformed its legal system so that, with effect 
from January 1, 2009, Italian laws no longer automatically apply to the Vatican 
state, thereby reversing the Lateran Pacts of  1929 and the revised concordat of  
1984. Instead, pertinent Italian laws will be examined by Vatican clerics to de-
termine their compatibility with canon law and Catholic moral principles. This 
historic departure was at least in part a reaction to a controversial 2008 ruling of  
the Milan Court of  Appeal and later Italy’s Court of  Cassation (upheld by the Con-
stitutional Court) in the Eluana Englaro case, resulting in the discontinuation of  
life-support to a young woman in a permanent vegetative state following a vicious 
car accident.5 The Vatican reaction, alongside the radical right resistance to the 
Obergefell v. Hodges ruling in the United States, illustrates how the rise of  liberal con-
stitutional jurisprudence and rights discourse may itself  trigger secession—or nul-
lification-like reactions. Meanwhile, from the other end of  the political spectrum, 
anti-globalization activists oppose what they term the “new constitutionalism” (see, 
e.g., Gill and Cutler 2014)—the largely pernicious spread of  a set of  quasi-consti-
tutional supranational treaties and institutions that place global economic gover-
nance beyond democratic reach and promote uneven development by privileging 
transnational corporations at the expense of  the world’s economic hinterlands. 
Withdrawal threats and constitutional court challenges abound.6

THE “NULLIFICATION” ALTERNATIVE

Nullification—the idea that sub-national units can, and perhaps even ought to, 
refuse to enforce federal laws that they deem unconstitutional—is a somewhat dif-
ferent impulse within the broad class of  separatist political voices. It lies in the fuzzy 

5.  See, Italian Court of  Cassation, Decree no.  21748 of  16  October 2007;  Italian Constitutional 
Court, Ordinance no. 334 of  8 October 2008. In the Vatican’s view, Italian laws often conflict with 
the moral teachings of  the Catholic Church. In 2016, to take one example, Italy recognized same-sex 
civil unions. 

6.  See, e.g., recent challenge to the Canada-EU Comprehensive Economic and Trade Agreement 
(CETA) before the German Federal Constitutional Court, CETA Case, 2 BvR 1368/16, 2 BvR 1444/16, 
2 BvR 1823/16, 2 BvR 1482/16, 2 BvE 3/16 (decision released October 13, 2016) [Germany].
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conceptual area between calls for all-out secession on the one hand and common 
displeasure expressed by sub-national units against unwelcome federal policies, laws 
and regulations on the other. It is a recalcitrant gesture against central political au-
thority by people who nevertheless do not want to slam the door shut on a political 
union or entity. Nullification, at least in its “classical” meaning, is the argument that 
a sub-national unit can declare legislation or a judicial decision from the central 
authority “null and void” because, according to the unit, such a decision violates 
the constitution regardless of  whether or not the legitimate federal legislature and 
apex court of  that polity consider it valid. It reflects a strong belief  in subsidiarity 
(or its relatives: “states’ rights” or “the states preceded the Union,” “compound 
theory” and “dual federalism”) as a core principle of  political confederations and 
the source of  constitutional sovereignty and authority more broadly. Nullification 
also bodes well with sentiments of  “distinct society,” authentic “local traditions” or 
“community values” that are dear to the unit’s heart, and an overarching disdain 
for the supposedly elitist, inattentive, and detached central government. Nullifi-
cation arguments are not invoked with respect to every disagreement between a 
sub-unit and a central authority; they are reserved for situations where a given 
sub-unit objects to a supposedly intrusive, centrally-imposed regulatory measure 
that is perceived to illegitimately infringe on an inviolable constitutional principle 
or belief  indispensable to the sub-unit’s fundamental identity.

Nullificationist voices have staged a certain comeback in American constitu-
tional discourse.7 But the nullification yen is not an exclusively American response; 
it has been repeatedly advanced, drawn upon and debated in numerous other poli-
ties, near and far. One of  the clearest examples outside of  the United States for an 
interchangeable separatist-nullificationist discourse is Western Australia—Austra-
lia’s western-most state, covering a third of  the country’s area. Western Australia 
(capital: Perth) was reluctant to enter the Commonwealth of  Australia in the first 
place, and had been toying with secession since the moment of  federation (1901). 

7.  In October 2015, to pick one example, a group named The American Principles Project http://american 
principlesproject.org/ reacted to the United States Supreme Court pro same-sex marriage ruling in 
Obergefell v. Hodges by publishing an online manifesto, “Calling for Constitutional Resistance to Oberge-
fell v. Hodges.” The statement, signed by dozens of  academics, stated, inter alia, that: “We stand with 
James Madison and Abraham Lincoln in recognizing that the Constitution is not whatever a majority 
of  Supreme Court justices say it is. We remind all officeholders in the United States that they are 
pledged to uphold the Constitution of  the United States, not the will of  the five members of  the Su-
preme Court. We call on all federal and state officeholders to refuse to accept Obergefell as binding prec-
edent for all but the specific plaintiffs in that case [and] to recognize the authority of  states to define 
marriage, and the right of  federal and state officeholders to act in accordance with those definitions.” 
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The Great Depression and the economic misery that followed pushed Western 
Australia toward secession. Two-thirds of  the ballots cast in a 1933 referendum 
favored separation. A delegation was sent to the United Kingdom’s Privy Council 
to request permission for withdrawal from the Commonwealth. However, the Brit-
ish government refused to grant Western Australia’s request to rejoin the British 
Empire as an autonomous territory. Instead, it accepted the Commonwealth of  
Australia’s argument that the Imperial Parliament in London could not assent to 
Western Australia’s petition without the express consent of  the dominion as whole, 
since agreeing to the separation request would alter the nature of  the entire fed-
eration. More than eight decades later, Western Australia’s separatist sentiment 
has not diminished. Claims of  structural fiscal imbalance, unfair distribution of  
grants, loss of  autonomy in key policy areas and systematic political marginaliza-
tion abound. Reference to United States arguments in favor of  “state rights,” the 
so-called “compact theory” of  constitutional authority (e.g., as expressed in Thomas 
Jefferson’s Kentucky Resolutions of  1798 or James Madison’s notion that states were 
“duty bound to resist” what they viewed as the federal government’s violation of  
the constitution), and nullification are common. Before resorting to an all-out se-
cession, argues a recent pro-separation account, Western Australia “should first 
exhaust other potential options—most obviously nullification” (Sabhlok 2013, 29).

Oftentimes, nullification-like sentiments arise in certain sub-national units as a 
reaction to controversial high court rulings that are perceived by the sub-national 
unit as unacceptable. In its historic ruling Mabo v. Queensland  II (1992), the High 
Court of  Australia abandoned the legal concept of  terra nullius (“vacant land”) that 
had served for centuries as the basis for the institutional denial of  Aboriginal title. 
The Court established native title as a basis for proprietary rights in land, and held 
that Aboriginal title was not extinguished by the change in sovereignty.8 In Wik 
Peoples v. Queensland (1996), the High Court went on to hold that leases of  pastoral 
land by the government to private third parties did not necessarily extinguish na-
tive title. Such extinguishment would depend on the specific terms of  the pastoral 
lease and the legislation under which it was granted. The potentially far-reaching 
redistributive implications of  Mabo  II and Wik prompted an immediate popular 
backlash; the powerful agricultural and mining sectors, backed by the governments 
of  Queensland, Western Australia, and the Northern Territory, demanded an 
across-the-board statutory extinguishment of  native title. One Nation—a populist, 
far right, anti-immigration and anti-Aboriginal people political party led by the 

8.  Mabo v. Queensland II (1992) 175 C.L.R. 1 [Australia]; Wik Peoples v. Queensland (1996) 187 C.L.R. 1 
[Australia].
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colorful Pauline Hanson—was formed in Queensland in 1997, and gained instant 
support nationwide. The conservative government under John Howard willingly 
bowed to the counter-court political backlash by introducing amendments to the 
Native Title Act that, for all intents and purposes, overrode Wik.

Nullificationist sentiments are often tied to a given political or territorial sub-
unit, but may also take the form of  struggles over maintaining jurisdictional bound-
aries within pluri-legal regimes. In dozens of  countries around the world (e.g., India, 
Indonesia, Israel) certain religious groups are granted varied measures of  jurisdic-
tional autonomy in matters of  family and personal status law as well as in matters 
of  denominational education. Attempts by central governments or national high 
courts to tamper with the jurisdictional autonomy of  such groups have often been 
met with stern resistance, at times even sectarian violence and blatant non-compli-
ance, by the affected minority religious groups. The oft-cited Shah Bano saga (trig-
gered by the Supreme Court of  India’s scrutiny of  India’s longstanding practice 
of  Muslim self-jurisdiction in personal status matters) is a good illustration of  such 
nullification-like reaction advanced through “legal pluralism” discourse.9

THE EUROPEAN ANGLE

Separation and nullification debates within federal or “pluri-national” states have 
interesting equivalents at the supra-national level of  governance. In fact, precisely 
because the units in supra-national political associations preceded the association, 
and because such associations allow for multiple and parallel projects of  national 
identity promotion, they are more likely than other political formations to expe-
rience secessionist or nullificationist pressures (Shorten 2014). The heated debate 
among EU law experts concerning the implications of  the putative secessions of  
Catalonia and Scotland—potential sub-national unit exit from member states—
confirms the prevalence of  constitutional discourse of  sub-unit emancipation 
within supra-national entities (Weiler 2014).

Since the 1950s, Europe has been witnessing what is arguably the largest ex-
periment with multi-level governance in modern history. The quest for, and ac-
companying opposition to, the political and constitutional unification of  Europe 
has been among the perennial sources of  contention in virtually every member 
state of  the now 28‑country-strong European Union, in several EU aspirants, as 
well as in the 47‑member Council of  Europe with its comprehensive pan-Euro-
pean human rights regime—the European Convention of  Human Rights (ECHR). 

9.  Mohammed Ahmed Khan v. Shah Bano Begum, A.I.R. 1985 S.C. 945 [India].
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As many observers (e.g., Weiler 1991) have noted, trans-national constitutionalism 
has been a key concept in the quest for a unified Europe. In its case-law starting 
with the landmark Van Gend and Loos ruling (1963), the European Court of  Justice 
(ECJ, the highest court of  the EU) introduced the principle of  the direct effect of  
Community law on the Member States, which now enables European citizens to 
rely directly on rules of  European Union law in their national courts.10 In its 1964 
ruling in the Costa case, the ECJ went on to establish the primacy of  Community 
law over domestic law.11 In 1991, (Francovich, Bonifaci and others v Italy), the ECJ es-
tablished the liability of  a Member State to individuals for damage caused to them 
by a breach of  Community law by that State.12 Since 1991, European citizens have 
been able to bring an action for damages against a Member State that infringes a 
Community rule. The unification-through-constitutionalization project gained fur-
ther momentum with the signings of  the Maastricht Treaty (1992) and the Lisbon 
Treaty (2009) that effectively establish a trans-national quasi-constitutional regime 
in the EU. Meanwhile, the European Court of  Human Rights (ECtHR, the apex 
forum for deciding ECHR-based claims made by residents of  the Council of  Eu-
rope countries) has become one of  the busiest apex courts on the planet. This enor-
mous unification-through-constitutionalization project now directly affects the lives 
of  over 800 million people and indirectly impacts the lives of  hundreds of  millions 
more. In light of  this, it is hardly surprising that strong resentment has fomented 
throughout Europe; a quick survey would yield a list of  several hundred active sep-
aratist movements in Europe, stretching from Moravia and the Republic of  Crimea 
to Schleswig-Holstein and the Faroe Islands.

From a comparative constitutional law standpoint, the emerging European 
constitutional order adds at least two interesting twists to the American nullification 
storyline. First, national high court rulings in Europe seem to reject the notion of  
unconditional subjection of  Member State law to European trans-national law. In-
stead, a notion of  duality of  constitutional authority (national and supra-national) 
first introduced by the German Federal Constitutional Court (FCC) in its landmark 
Maastricht Case ruling (1993) has become the mainstream vision of  national/supra-
national constitutional relations in the EU.13 In its judgment, the FCC advanced a 

10.  Van Gend en Loos v Nederlandse Administratie der Belastingen (1963) [ECJ Case 26/62].

11.  Flaminio Costa v ENEL (1964) [ECJ Case 6/64].

12.  Francovich, Bonifaci and others v Italy (1990) [ECJ Case 6/90].

13.  See, e.g., Hanne Norup Carlsen et al. v. Prime Minister of  Denmark, “Maastricht Decision” of  6 April 
1998, Ugeskrift for Retsvaesen H  800 [1999] 3  CMLR 854 [Denmark]; Décision 92-308 DC of  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61962J0026:EN:NOT
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statist conception of  the EU in which each member state is an autonomous unit 
that retains its self-determination and sovereignty, including the ability to revoke 
its consent to participate in international organizations (Halberstam and Möllers 
2009, 1247). The FCC is clear that “[i]n contrast to the federal parliament, the 
‘European Community legislator’ does not possess any direct democratic legitima-
tion” (Id.). Adamant that member state sovereignty be maintained, the FCC warns 
that “[i]f  sovereign rights are granted to supra-national organizations, then the 
representative body elected by the people, i.e., the German Federal Parliament . . . 
necessarily lose[s] some of  their influence upon the processes of  decision-making 
and the formation of  political will” (Id.). En route, the FCC confirmed the princi-
ple of  subsidiarity as a core element of  EU law; the EU may only act or legislate 
where action of  individual member states is insufficient.

The ruling’s “bottom-line” is that the FCC affirmed the legitimacy and consti-
tutionality (with respect to German law) of  the Maastricht Treaty, yet reserved to 
itself  the right to “examine whether legal acts of  the European institutions and or-
gans are within or exceed the sovereign powers transferred to them” (Boom 1995, 
177). In other words, the FCC, not the European Court of  Justice, will decide 
where the limits to European power lie, at least with respect to Germany. Further-
more, the Court stated that legal acts of  the Union determined by the German 
Court to lie outside the competences delineated in the Treaty, will not be legally 
binding in Germany. In so deciding, the FCC maintained the authority to exam-
ine the applicability of  EU law in Germany, thus posing a permanent Member 
State-based challenge to the overarching competence of  EU laws and institutions. 
Implicit in the FCC’s ruling, though not fully endorsed, is the notion that member 
states are to be pardoned for not enforcing what they regard an imposed supple-
mentary condition in a sphere not explicitly transferred from the sub-units to the 
central EU authority. As one observer has noted, a comparison to the Virginia 
situation of  1798 is not an implausible one (Id.).

In its subsequent decision in the Lisbon Treaty Case (2009),14 arguably one of  the 
most significant political rulings in its history, the FCC held that Germany must 
maintain its constitutional sovereignty within the emerging European constitution. 
The case involved a claim by German nationals that an unconditional ratification 
of  the Lisbon Treaty would jeopardize and unreasonably limit German constitu-
tional autonomy and self-determination. The Court agreed that European con-

9 April 1992, “Maastricht I,” Recueil des Décisions du Conseil Constitutionnel 55, [1992] RJC I-496, 
[1993] 3 CMLR 345 [France]. 

14.  Lisbon Treaty Case, BVerfG, 2 BvE/08 (30 June 2009) [Germany].
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stitutional integration is not an automatic and inescapable process; under certain 
circumstances, the Court may review the implications of  such integration on Ger-
man constitutional sovereignty, and, when needed, opt out on an issue-by-issue 
basis. The judges wrote that “if  obvious transgressions of  boundaries take place 
when the European Union claims competences,” then they will call for a review 
to “preserve the inviolable core content of  the [German] Basic Law’s constitu-
tional identity” (Tomuschat 2009, 1260). Moreover, EU institutions must respect 
the non-transferable identity of  member states’ constitutions and the principles 
they enshrine, as well as a minimum core of  sovereignty vested in national political 
institutions. Specifically, the FCC identified five areas of  competence where full 
subjection of  national power to EU authorities could seriously erode German sov-
ereignty: armed forces’ monopoly of  the use of  force; criminal law; fundamental 
fiscal policy decisions, and state budgetary autonomy more generally; substantive 
understanding of  what constitutes a just social order; and most importantly, the 
preservation of  national identity, especially through state control over the education 
system. When it comes to these areas, held the FCC, legitimate and accountable 
national political institutions must retain the ability to effectively determine policy 
and maintain state autonomy. At the more abstract level, the Court held that “a will 
aiming at founding a [federal] state in Europe could not be ascertained,” and that, 
as Kommers and Miller point out, “the civil society, or demos, essential to democ-
racy . . . still is centered on the nation-state, framed by a common language, culture, 
and history” (Kommers and Miller 2012, 349).

To be sure, the FCC’s judgment may easily be interpreted as suggesting both 
solid German constitutional sovereignty vis-à-vis the emerging European consti-
tutional order, as well as provisional subjection of  the former to the latter. Either 
way, for the purposes of  our comparative discussion, it is evident that that the FCC 
did not endorse the Euro-centric view of  unconditional subjection of  any given 
Member State’s constitutional order and identity to the emerging trans-national 
European constitution. We may call it nullification, or perhaps German-style nul-
lification, in potentia.

The multi-layered, fragmented structure of  the emerging pan-European 
constitutional framework and the corresponding eminence of  the pan-European 
rights regime have given rise to a second uniquely European addition to the Amer-
ican nullification narrative—the theoretical posture known as constitutional pluralism. 
Building on the German Federal Constitutional Court’s Maastricht Case articulation 
of  dual (EU and German) constitutional authority, proponents of  this view de-
scribe a reality of, and provide normative justification for, a post-national, multi-
focal constitutional order (at least with respect to the distribution of  constitutional 
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authority in Europe) in which there is no single legal center or hierarchy, and 
“where there is a plurality of  institutional normative orders, each with its func-
tioning constitution” (MacCormick 1999, 104; Krisch 2010; but see Weiler 2011; 
Loughlin 2014).

This stance is reflected in the jurisprudence of  the ECtHR, as it walks a fine 
line between fostering a robust pan-European human rights regime while at the 
same time averting “backlashes” against its rulings, when these are perceived as 
encroaching too heavily on established local traditions. Lautsi v. Italy (2011) offers a 
textbook example to illustrate the tension between cosmopolitan theory and local 
traditions in contemporary European rights jurisprudence. In the earlier decision 
of  the ECtHR’s 7‑judge Chamber (Lautsi I), it was held that the mandatory display 
of  the crucifix in Italian public school classrooms breached Italy’s obligations un-
der the ECHR. This ruling was portrayed in Italy as an all-out war against Italy’s 
national meta-narrative and religious heritage, and provoked widespread nullifi-
cation-like outrage. The Italian Prime Minister, for example, stated that “[T]his 
decision is not acceptable for us Italians. It is one of  those decisions that make 
us doubt Europe’s common sense” (Mancini 2010, 6). The Vatican accused the 
Court of  having delivered a “short sighted and ideological” decision. As Susanna 
Mancini colorfully chronicles, the backlash spread to the Italian political sphere. 
The populist right-wing Northern League distributed crucifixes in backcountry 
towns and villages, and bylaws were enacted to oblige shopkeepers to display the 
crucifix. The judges who wrote the decision were subject to unforgiving personal 
attacks (Id.).

In Lautsi II, the ECtHR’s 17-member Grand Chamber overturned the Cham-
ber’s ruling in Lautsi I. It rejected the human rights claim of  a Finnish-born mother 
residing in Italy who objected to the display of  religious symbols (crucifixes) in her 
sons’ public school.15 Rather than requiring state schools to observe confessional 
neutrality, the Court upheld the right of  Italy to display the crucifix, an identity-
laden symbol of  the country’s majority community, in the classrooms of  public 
schools. Using the margin-of-appreciation concept, Europe’s highest human rights 
court held that it is up to each signatory state to determine whether to perpetuate 
this (majority) tradition. The crucifix was taken to be so central to Italian collective 
identity that it was up to Italians themselves to decide on its status. The ECtHR’s 
ruling in Lautsi v. Italy gave precedent to the particular over the universal, in part 

15.  Lautsi and Others v. Italy, Application No. 30814/06 (ECtHR, Grand Chamber, judgment of  
Mar. 18, 2011) [Council of  Europe].
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by ruling that in the EU context there was no “universal” posture on the sub-
ject. In the face of  such multiplicity, the ECtHR elected to avoid imposing a one-
rule-fits-all policy on all Council of  Europe member states (with their combined 
800 million strong population), and instead deferred to local values. In other words, 
the default in no-consensus situations should be a preference for national (in the 
European context, sub-unit) constitutional sovereignty vis-à-vis a largely fictitious 
supra-national consensus.

A key concept that guides such rulings is the “margin of  appreciation.” The 
Council of  Europe defines “margin of  appreciation” as the space for maneuver 
that the Strasbourg organs are willing to grant national authorities, in fulfilling 
their obligations under the European Convention on Human Rights (Legg 2012). 
From a jurisprudential standpoint, the margin of  appreciation is a judicial doc-
trine whereby supra-national courts allow states to have a measure of  diversity in 
their interpretation of  human rights treaty obligations, based on local traditions, 
heritage, and context. Essentially a concept of  qualified and reasoned deference, 
margin of  appreciation is at the core of  some of  the most important rulings of  the 
European Court of  Human Rights.

Let us consider another illustrative example. In Leyla Şahin  v. Turkey (2005), 
one of  the most significant European cases to date dealing with the issue of  reli-
gious attire in the education system, the ECtHR was asked to determine whether 
restrictions on wearing Islamic headscarves in institutions of  higher education in 
Turkey violated religious freedoms guaranteed under Article 9(2) of  the European 
Convention on Human Rights (ECHR), as well as under Article  2 of  Protocol 
No. 1 regarding the right to education.16 In order to determine whether there is 
an emerging pan-European consensus on the use of  religious attire by students at 
higher learning institutions, the ECtHR surveyed constitutional practices across 
the continent.17 The Court examined the relevant state of  affairs in no less than 
twenty member states of  the Council of  Europe (in the order of  their treatment in 
the judgment: Turkey, Azerbaijan, Albania, France, Belgium, Austria, Germany, 
the Netherlands, Spain, Finland, Sweden, Switzerland, the United Kingdom, 
Russia, Romania, Hungary, Greece, the Czech Republic, Slovakia, and Poland). 
Having determined that no consensus exists on the matter, the Court applied a 
generous “margin of  appreciation” approach, essentially adopting the argument of  

16.  Şahin v. Turkey, Applicaton No. 44774/98 (ECtHR, Grand Chamber, judgment of  Nov. 10, 2005) 
[Council of  Europe].

17.  Id., paras. 55–65.
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(pre-AKP) Turkey that its situation was sufficiently unique to justify deference to its 
national authorities (again, sub-national in the European context) when it comes to 
regulating religious attire in Turkish institutions of  higher learning.18

In summary, the evolving pan-European constitutional order is a living labo-
ratory for studying nullification-like ideas (and creative legal and institutional re-
sponses to them) from a comparative perspective. The political project of  a unified 
Europe and the corresponding eminence of  the pan-European rights regime have 
generated renewed interest in comparative constitutional inquiry among European 
jurists. Landmark constitutional court decisions such as the FCC’s Maastricht or 
Lisbon rulings, and concepts such as “constitutional pluralism” or the “margin of  
appreciation,” quickly evolved to help reconcile the centripetal forces of  constitu-
tional convergence with the unabating centrifugal forces of  constitutional diver-
gence, and to help make sense of  the multiplicity of  constitutional authority and 
traditions in Europe.

CONCLUSION

While Texas and Arizona make very “photogenic” settings for American constitu-
tional discourse, equally if  not more scintillating separatist skirmishes can be found 
in Quebec, Western Australia, Republika Srpska, Chechnya, or Jammu and Kash-
mir, to name but a few examples. A comparable, if  admittedly more subtle nulli-
ficationist discourse, is common within the emerging pan-European constitutional 
order. As these examples illustrate, secession and nullification impulses have not 
vanished in the age of  constitutional globalization. In fact, evidence may suggest 
that powerful centripetal forces of  political, economic, and cultural convergence 
have triggered more, not less, separatist talk (and, oftentimes, actual walk) in na-
tional and supra-national sub-units worldwide.

This general trend is driven by different impulses in different times and places. 
Some secessionist and nullificationist inclinations are guided by ethnic, cultural, 
linguistic, or religious difference sentiments that draw on some historical records of  
sub-national unit sovereignty marked along these ascriptive lines; other separatist 
sentiments are driven by ideological resentment of  “big government,” elite-rule or 
a “corrupt center” as opposed to supposedly authentic localism, or are powered 
by clashes over material interests (e.g., revenue or resource allocation, access to and 

18.  As is well-known, the moderately-religious Adalet ve Kalkinma Partisi (AKP) or, as translated 
in English, the “Justice and Development Party,” has won the five most recent national elections in 
Turkey. 
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position within the labor market); and yet others pit liberal or neoliberal, self-pro-
fessed cosmopolitan elites (often perceived as occupying a given polity’s political or 
symbolic “center”) against less liberal, localist voices (often perceived as occupying 
or representing that polity’s socio-political “hinterlands” or cultural “periphery”).19 
Obviously, there is much more at stake in any of  these debates than whether the 
local, the national, or the global is the proper locus of  sovereignty.

And to be sure, there are differences between a scenario whereby anti-centrist 
sentiment is advanced in a longstanding nation-state (e.g., France) that has just re-
cently signed up for a larger, supra-national entity (the EU), in an occupied or an-
nexed territory (e.g., Western Sahara), or in a region that has never previously had 
full sovereignty or a distinct identity. And there are other pertinent differences of  
scale and scope: in the United States, secession and nullification claims are raised 
by fringe movements or appear occasionally in law review articles. In other in-
stances (e.g., Québec, Scotland, Catalonia), full-blown secessionist claims were put 
forth by mainstream, widely popular political actors within the sub-national unit, 
and have attracted attention worldwide. But these differences notwithstanding, the 
general trend towards political convergence, globalism and supra-nationalism have 
spawned an array of  localist counter-movements that profess to represent a given 
polity’s, region’s or community’s “genuine” identity.20

Finally, we may speculate that, as internationalization and global convergence 
processes march on, it may be the case that debates over nullification-like consti-
tutional devices become even more prevalent, as well thought-out, “selective” in-
validation and repudiation mechanisms offer a more realistic means to enhancing 
unit autonomy in a globalized world than the bolder, yet ultimately impracticable, 
notion of  full-blooded secession.
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Twenty years after the adoption of  South Africa’s “final” post-apartheid constitu-
tion there are increasing demands for constitutional change. Political parties, both 
in and out of  power, challenge the legitimacy of  the constitutional order and assert 
that its failures are a product of  its origins rather than its implementation. This 
paper explores the attack on post-apartheid constitutionalism as a form of  nulli-
fication in which critics are using both the constitution’s origins and the failures 
of  governance over the last twenty years to reject the existing constitution and to 
demand a new order. Arguing that the constitution is fundamentally flawed, these 
critics question the legitimacy of  the constitution implying that nullifying the pres-
ent constitutional order will offer a means to address the legacies of  apartheid that 
continue to dominate the daily lives of  most South Africans.
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From Julius Malema and his Economic Freedom Front (EFF) calling for radical re-
distribution to the ruling African National Congress (ANC) suggesting the need for 
a “second transition,” the claim is that present failings in governance and particu-
larly increasing inequality is attributable to the “negotiated” status of  the Constitu-
tion. While these claims fail to distinguish between the “interim” 1993 Constitution, 
which was the product of  a negotiated transition from Apartheid, and the “final” 
1996 Constitution that was produced by a democratically-elected Constitutional 
Assembly, the resulting challenge to the legitimacy of  the constitutional order, and 
constitutionalism more generally, remains.

Critical debate over South Africa’s post-colonial legal order has increasingly 
devolved into two broad camps. On the one hand there is anxiety over what are 
perceived to be increasing threats to a “liberal” legal order that was the celebrated 
outcome of  the 1994 “miracle” credited with saving the country from what many 
political analysts predicted would be a “blood bath,” or as Mahmood Mamdani 
noted, “[I]f  Rwanda was the genocide that happened, then South Africa was the 
genocide that didn’t” (2001, 185). On the other hand there is increasing criticism 
of  what is perceived to be the “liberal” legal order created by the historic transition 
from apartheid and now blamed for its failure to address the legacies of  racism and 
economic inequality that survived the democratic transition. These latter concerns 
are reflected both in discussion within the ruling ANC about the need for a “sec-
ond transition” and in the patterns of  increasing political protest and conflict that 
erupt across the South African landscape—from Parliament and social media to 
the streets of  towns and cities across the land.

Central to these divergent views of  South Africa’s post-colonial legal order 
is a questioning of  the “negotiated revolution” that enabled the democratic tran-
sition in South Africa. Speaking to the Oxford Union in late November 2015 
Julius Malema, former President of  the ANC Youth League and now leader of  
the opposition EFF in South Africa’s Parliament, criticized the legacy of  Nelson 
Mandela stating that, “the Nelson we celebrate now is a stage-managed Mandela 
who compromised the principles of  the revolution, which are captured in the Free-
dom Charter.” Explaining this characterization of  Mandela and his assertion that, 
“[t]he deviation from the freedom charter was the beginning of  selling out of  the 
revolution,” Malema argued that while “perhaps it was necessary to have a cooling 
off period . . . we cooled off for too long—21 years.” The EFF, he continued, is “not 
going to compromise like Madiba did” (Meintjies 2015).

Less rhetorical but perhaps more threatening, given that the ANC remains the 
dominant political party in South Africa, have been the persistent attacks on the 
judiciary from within the ruling party as well as tensions over failure to follow the 
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laws governing state procurement, to respond to court orders meant to remedy gov-
ernment failures, or simple intransigence in the face of  challenges to government 
malfeasance such as the refusal, until very recently, to properly address the findings 
of  the Public Protector in the cases of  Nkandla (in which President Zuma was found 
to have personally benefitted from security upgrades to his private residence) and 
Hlaudi Motseneng, the chief  operating officer of  the state broadcaster, the SABC 
(who was appointed despite not having the required formal qualifications for the 
position). It is in this context that concerns over the “rule of  law” extend beyond 
individual legal challenges and begin to raise questions about constitutionalism and 
democracy in post-apartheid South Africa.

This paper explores the attack on post-apartheid constitutionalism as a form of  
nullification in which critics are using both the constitution’s origins and the failures 
of  governance over the last twenty years to reject the existing constitution and to 
demand a new order. Arguing that the constitution is fundamentally flawed these 
critics from both the political opposition and from within the governing party ques-
tion the legitimacy of  the constitution implying that nullifying the present constitu-
tional order will offer a means to address the legacies of  apartheid that continue to 
dominate the daily lives of  most South Africans. Constitutionalism emerged as an 
integral part of  South Africa’s democratic transition both enabling the transition to 
democracy and framing the future constitutional order. A key element in this turn 
to constitutionalism was the debate over property rights and so this paper will focus 
in part on the question of  expropriation as an example of  how constitutionalism 
and democracy are increasingly entangled in struggles over the future of  consti-
tutionalism in South Africa. Before addressing this challenge to constitutionalism, 
the paper will first describe the emergence and role of  constitutionalism in South 
Africa’s democratic transition. Second, the paper explores the rising challenges to 
the constitution and role of  the courts which gained the power of  constitutional 
review as a product of  the embrace of  constitutional supremacy. Finally, the paper 
uses the example of  the debate over the protection of  property rights to demon-
strate the tension between the rhetoric of  nullification and the legitimacy of  the 
post-apartheid constitutional order.

TRANSITIONAL CONSTITUTIONALISM

While the ANC’s original conception of  a constitutional order to dismantle apart-
heid—including a duty in Article 14(5) that “all organs of  the state at the national, 
regional and local levels shall pursue policies and programmes aimed at redressing 
the consequences of  past discriminatory laws and practices” (ANC Constitutional 
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Committee 1990, 30)—may have provided a promising basis of  future legitimacy 
in a democratic South Africa, the ANC did not have the power to secure its im-
mediate adoption. Instead, the transition unfolded through a series of  negotiations 
held in the shadow of  growing violence by those opposed to democracy. On the 
one hand the ANC, relying on the 1989 OAU-endorsed Harare Declaration as a 
blueprint for the democratic transition, called for particular steps—an all-party 
conference, the establishment of  an interim government, and the holding of  elec-
tions for a constituent assembly to draw up a new constitution. On the other hand, 
the apartheid government argued that legal continuity was essential and that any 
negotiated agreements had to be legally adopted by the undemocratic tricamer-
al-Parliament, as required by the existing 1983 Constitution. Despite continuing 
violence the convening of  multiparty talks, at the Convention for a Democratic 
South Africa (Codesa) in late 1991, gave the impression that the process of  transi-
tion was well under way. However, it soon became clear that the government was 
determined to retain control of  the process of  transition and within six months the 
talks had broken down.

As a prerequisite to agreement on the nature of  a future constitution-making 
body the apartheid government began to insist there be prior agreement that any 
future constitution be premised on a strictly “federal” system of  government based 
on the Balkanization of  the country into a number of  all-but-independent regions. 
This demand and the regime’s insistence that a new constitution be adopted by a 
seventy-five percent majority of  a proportionally elected constitution-making body, 
as well as seventy-five percent of  regionally elected delegates, led to the collapse 
of  the second plenary session of  Codesa in May 1992. The response of  the ANC 
and its allies in the labor movement and the South African Communist Party was 
to mobilize their supporters in a campaign of  mass action demanding a democrat-
ically-elected constituent assembly. This ANC initiative was met with an upsurge 
of  violent attacks on communities culminating in the Boipatong massacre in June 
1992. In response the ANC announced a formal suspension of  negotiations and 
demanded that the government take action to halt the escalating violence.

With negotiations on the brink of  collapse, the ANC and the government 
reached agreement in the Record of  Understanding on 26 September 1992, set-
ting the scene for the creation of  a new negotiating process. The apartheid regime’s 
concession of  an elected constituent assembly and the ANC’s acceptance of  a gov-
ernment of  national unity under a transitional constitution provided the key ele-
ments of  this agreement. By accepting a democratic constitution-making process, 
the apartheid government made it possible for the ANC to agree to the adoption of  
a negotiated interim constitution which would entrench a government of  national 
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unity for five years and ensure the legal continuity the government required. The 
architecture of  this agreement, reflecting continuity and change, allowed the multi-
party negotiations—which eventually became known as the Multi-Party Negotiat-
ing Forum—to resume at the World Trade Center outside Johannesburg in early 
1993. It was this process that led to the adoption of  the 1993 “interim” Constitu-
tion and the first democratic elections in April 1994.

The consequences of  a negotiated process were evident in the “interim” Con-
stitution of  1993. In some instances, this led to the inclusion of  rights unique to the 
South African transition, such as the right to economic activity and the employer’s 
right to lock out workers in the context of  collective bargaining. In other aspects 
it led to a generous extension of  rights and clarity of  substantive issues such as the 
explicit recognition of  sexual orientation among the grounds upon which unfair 
discrimination is prohibited; the specific provision guaranteeing affirmative action 
programs designed to enable full and equal enjoyment of  rights; and the right to 
restitution of  dispossessed land rights. Other consequences included the incorpo-
ration of  conflicting elements and conceptions of  the constitutional order being 
established. On the one hand, there was the tension between the guarantee of  open 
and accountable government and the guarantee of  existing civil service positions 
of  bureaucrats whose training and professional culture had been opposed to open-
ness and accountability. On the other hand, there was the inclusion of  provisions 
empowering regions to establish their own constitutions subject to the terms of  the 
Constitution; consociationalism was enforced at the local level through vetoes over 
local government budgets; and a Volkstaat Council was created whose constitu-
tional mandate it was to consider the establishment of  a “white homeland” or Volk-
staat which its proponents would understand to be constitutionally autonomous 
from government at both the national and regional level.

Furthermore, confusion about the comparative meaning of  particular consti-
tutional terms led, for example, to the inclusion of  a standard of  permissible ex-
propriation—“public purpose”—less empowering of  government action than what 
was intended. The technical committee had incorrectly reported that the public 
purpose standard gave government more expansive powers of  expropriation as 
compared with the public interest standard (Chaskalson 1995, 237–8). The out-
come of  this negotiated process was an “interim” Constitution which spliced to-
gether the different political and constitutional understandings of  at least the three 
major power blocs engaged in the process. The effect was a Constitution which 
embraced competing constitutional traditions and principles (Klug 1994, 19–28). 
While this set the stage for vigorous debate over the true nature of  the Constitu-
tion, these same tensions were extended into the next round of  constitution-making 
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through the adoption of  the Constitutional Principles set out in Schedule 4 to the 
Constitution, which were to guide the Constitutional Assembly in the writing of  the 
“final” Constitution. Recognition of  the importance of  the Constitutional Princi-
ples deflected some of  the different negotiating parties’ concerns with the “interim” 
constitution as they pressed to get their version of  the future into Schedule Four.

The thirty-four Constitutional Principles that made up Schedule 4 were the 
key to South Africa’s two-stage constitution-making process. From the perspective 
of  the different political parties who negotiated the democratic transition, these 
principles guaranteed that their primary objectives would be secured in the final 
outcome. For this reason, Schedule 4 and the requirement that the new Constitu-
tional Court certify that the Constitutional Assembly abided by these principles in 
producing the final Constitution were the only parts of  the “interim” Constitution 
that could not be amended by a two-thirds majority; in fact these provisions could 
not be amended or repealed and were thus set in stone as the core of  the negotiated 
agreement. Among the general principles adopted by the parties were those guar-
anteeing a common citizenship and a “democratic system of  government com-
mitted to achieving equality between men and women and people of  all races” 
(Constitution 1993, Schedule 4, CP I), as well as the enjoyment of  “all universally 
accepted fundamental rights” (CP II), the separation of  powers (CP VI), and the 
supremacy of  the Constitution (CP IV). In addition to principles protecting the po-
litical role of  minority political parties (CP XIV) and special procedures and major-
ities for future constitutional amendments (CP XV), a large number of  principles 
provided extraordinary detail on the structure of  government, particularly on the 
definition and division of  powers between the national, regional and local levels of  
government (CP XVI–XX).

Concern over the allocation of  powers between the national and regional levels 
of  government led to the inclusion of  an elaborate set of  criteria for determining 
the allocation of  powers between these spheres of  government (CP XXI). There 
were also a set of  principles that ensured the establishment of  a government of  
National Unity for five years and provided assurances to the civil service, police 
and military that these institutions would be non-partisan and that members of  
the public service would be “entitled to a fair pension” (CP XXIX–XXXIII). Most 
dramatic of  the specific provisions were those requiring the recognition of  “tradi-
tional leadership, according to indigenous law” (CP XIII) and “collective rights of  
self-determination” (CP XII). In addition recognition of  the Zulu King and the 
provision of  a Volkstaat Council were added by amendment to the main body of  
the constitution just prior to the April 1994 elections as a way to ensure participa-
tion of  the Freedom Alliance, particularly the Inkatha Freedom Party (IFP) and 
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the Afrikaner right-wing led by ex‑South African Defence Force General Constant 
Viljoen, in the elections. Finally, the constitutional principles were amended to pro-
vide that provincial recognition of  a traditional monarch would be protected in a 
final Constitution (CP XIII(2) and that any territorial entity established through the 
assertion of  a right to self-determination by “any community sharing a common 
culture and language heritage” (CP XXXIV(1)) shall be entrenched in the new 
Constitution (CP XXXIV(3)).

The predominant role of  “constitutionalism” during the democratic transi-
tion in South Africa lay in the creation of  institutional processes through which 
the opposing parties could seek common ground while continuing to pursue their 
often deeply conflicting goals. While the initial contacts and early negotiations may 
have been purely political in nature, as soon as the apartheid regime unbanned the 
ANC, and other liberation movements, there began a series of  transitional legal 
processes—to free prisoners, enable the return of  exiles, create legal institutions to 
provide forms of  shared control over the transition, and ultimately to create an “in-
terim” Constitution that would become the basic law of  the transition to a demo-
cratic order. This “interim” Constitution was itself  the epitome of  a transitional law 
in that it was designed to have a limited lifespan and had at its core the provisions for 
achieving the creation of  a democratically-constituted constitution-making body to 
produce a “final” Constitution. Three elements of  the 1993 Constitution served 
as the basic structure of  “constitutionalism” securing the transition to democracy 
in South Africa. First, the “interim” Constitution provided the legal basis for the 
election and empowerment of  a democratic government. Second, it contained a 
number of  provisions that ensured that there would be a process and framework for 
the creation of  a “final” constitution to be written by a democratically-elected Con-
stitutional Assembly—including the thirty-four Constitutional Principles contained 
in Schedule 4. Finally, in its postamble the “interim” Constitution promised that a 
new democratic legislature would pass legislation creating a process through which 
amnesty would be granted in the “pursuit of  national unity” and out of  a need to 
achieve national reconciliation.

The negotiation and adoption of  various transitional laws also framed the 
context in which the democratic order would be initially constructed. The sunset 
clauses guaranteeing the official positions of  apartheid bureaucrats as well as the 
local government law which ensured that fully democratic local government would 
only come into existence after the 1999 elections all added to the constraints that 
the new ANC government would face as it attempted to secure political, economic 
and social change at all levels of  government. The subsequent passage of  the Pro-
motion of  National Unity and Reconciliation Act in 1995 and the establishment 
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of  the Truth and Reconciliation Commission (TRC) projected the process of  
transition and the role of  transitional law into the democratic era (du Bois & du 
Bois-Pedain 2008). Although the TRC sought to achieve some level of  national 
reconciliation through its three separate branches—the victims hearings, amnesty 
process and reparations committee—the focus of  the TRC on the political conflicts 
of  the past produced a process of  limited amnesty, accountability and forgiveness 
but failed to address many of  the fundamental injustices that the apartheid system 
produced (Mamdani 2002, 33–59). The refusal to address the harms of  apartheid 
policies, including forced removals and the migrant labor system, may have facil-
itated the political transition but it has fundamentally undermined the legitimacy 
of  the process in the eyes of  many who recognize that the legacies of  those policies 
continues to harm and affect the future of  millions of  South African citizens. It is 
in this context that the recognition of  socioeconomic rights and the emphasis on 
restitution, employment equity and affirmative action, as means to address these 
legacies, gained greater political attention in the making and implementation of  
the “final” Constitution.

DEMOCRACY AND CONSTITUTIONALISM 
IN POST-APARTHEID SOUTH AFRICA

Unhappiness at the slow pace of  social change and growing inequality has led both 
government and opposition parties to blame the Constitution and to imply that 
true democracy would produce a more equitable outcome. These claims are rooted 
in both the constitutional history of  the country as well as the historic claims of  
the national liberation movement. On the one hand parliamentary sovereignty was 
central to the constitutional structure of  the country from its founding in 1910 and 
the country’s constitutional history is marked by repeated instances in which deci-
sions by the courts to restrain or limit the racist policies of  the white governments 
were simply overturned by Parliament in the name of  democratic authority. On the 
other hand, even as opponents of  apartheid called for inclusion in the democratic 
process or made claims against the government—such as the adoption by the ANC 
of  an African Bill of  Rights in 1923, the African Claims document based on the 
Atlantic Charter in 1943 and the Freedom Charter in 1955—they remained within 
the tradition of  legislative or democratic supremacy and made no call for or prom-
ise of  constitutional supremacy.

Even the Constitutional Principles adopted by the ANC in 1988 and incorpo-
rated into the Harare declaration and UN Declaration on Apartheid in 1989 do not 
embrace constitutional supremacy but rather a weaker form of  constitutionalism 
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represented by the idea of  a constitutionally protected bill of  rights (ANC Consti-
tutional Committee 1990, 34). It was only as the negotiations progressed that ele-
ments on both sides recognized that a strong form of  constitutionalism represented 
by constitutional supremacy could provide both the means to secure agreement 
on the transition to democracy (Klug 2000) as well as to allay fears among those 
within the anti-apartheid and liberation movements who had witnessed abuses of  
human rights at home and around Africa and were concerned about guaranteeing 
the protection of  human rights, even from themselves (de Toit 1991; Sachs 1992). 
It was however the decision to use the negotiated Constitutional Principles as a 
check on the future democratically-elected Constituent Assembly that required the 
full embrace of  constitutional supremacy. Only if  the courts would be empowered 
to decide on the constitutionality of  the very structure of  government could there 
be a guarantee that the new democratic majority could not simply dispense with 
the limits on democratic decision-making that were imposed by both the “interim” 
constitution itself  as well as the constitutional principles contained in Schedule 4 
of  the “interim” constitution. To this end the Constitutional Principles guaranteed 
that the “Constitution shall be the supreme law of  the land  .  .  . binding on all 
organs of  state at all levels of  government” (CP IV) and that the judiciary “shall 
have the power and jurisdiction to safeguard and enforce the Constitution and all 
fundamental rights” (CP VII).

While the empowerment of  the judiciary was an unexpected outcome of  the 
democratic transition in South Africa, it was one that was perfectly in tune with 
the global expansion of  judicial power and constitutionalism in the aftermath of  
the cold war. As the new status of  the judiciary became clear in the transition at-
tention quickly shifted to the structure and personnel of  the courts. Faced with the 
claim by the old judiciary that constitutional matters could be decided by a special 
panel of  the existing Appellate Division of  the Supreme Court the ANC called for 
the establishment of  a Constitutional Court which as a new institution would not be 
automatically dominated by the existing judges. The creation of  the Constitutional 
Court whose justices were appointed by Nelson Mandela as the first democratic 
President, even if  according to a carefully constructed compromise in which at least 
four of  the new appointments had to have previously served on the bench, provided 
the legitimacy needed for the introduction of  constitutional review. The signifi-
cance of  this new power was highlighted by the constitutional requirement that the 
new Constitutional Court would have to certify that the “final” constitutional text 
produced by the Constituent Assembly did not stray outside of  the negotiated Con-
stitutional Principles contained in Schedule 4 of  the “interim” Constitution. This 
process of  “certification” of  the final constitution would be very contentious and, 
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yet coming as it did in the wake of  the Constitutional Court’s first decision to strike 
down the death penalty, served only to bolster the legitimacy of  this new institution. 

Two decades later the Constitutional Court continues to enjoy enormous legit-
imacy yet it, and the courts more generally, have come under increasing criticism 
by the ruling ANC, particularly under the Presidency of  Jacob Zuma. One source 
of  complaint focuses on the fact that the courts have become the foci of  adminis-
trative and political battles in which every new piece of  legislation and nearly every 
major action by the government is challenged as being unconstitutional. At the 
same time there is increasing contestation within the government and ruling party 
that ends up before the courts. Embracing the term “lawfare”, elements within 
the ruling ANC have argued that the courts are being used to frustrate democratic 
governance. Yet, it was President Thabo Mbeki’s inability to address the HIV/
AIDS crisis, opposition to the economic program of  global integration embraced 
by the government, and pressures to address evidence of  corruption related to the 
procurement of  arms, that led to a dramatic fissure between different factions in the 
ruling ANC, and an increasing turn to the courts.

After Jacob Zuma’s dismissal as Deputy-President, because of  his implication 
in the corruption trial and conviction of  his close comrade and associate Schabir 
Shaik (S  v Shaik 2007 & 2008), and his subsequent acquittal in a rape trial, he 
emerged as the leader of  a concerted effort to remove Mbeki. The success of  this 
campaign, first in the arena of  party politics when Zuma defeated Mbeki in an 
election for president of  the ANC at the party’s national conference at Polokwane 
in December 2007, and then in the subsequent resignation of  Mbeki as president 
of  the country in 2008—under threat of  removal by parliament which was now 
dominated by Zuma supporters—demonstrated how the goals of  particular polit-
ical factions could be secured within the framework of  legal conflict (Russell 2009, 
246–260). The finding by a High Court Judge that there had been political inter-
ference in the corruption case against Jacob Zuma, a finding later reversed by the 
Supreme Court of  Appeal, only highlighted the role of  “lawfare” in these factional 
conflicts (National Director of  Public Prosecutions v Zuma 2009). At the same time this 
focus on internal faction provided the space in which governance, particularly at 
the local and provincial level, has begun to fray—where through lack of  capacity 
or simple malfeasance there is a failure to implement the promises of  delivery and 
transformation. The outcome has been a parallel increase in local frustration man-
ifested in public demonstrations and violence.

Despite this fraying of  effective governance, the institutions that were created 
and which underpin the legal idealism of  post-apartheid constitutionalism have 
continued to function and serve as tools in struggles between competing factions, 
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between and within: political parties; sections of  government, including the na-
tional police force; as well as by a range of  social, political and legal actors strug-
gling to uphold the constitutional order. The result is a constant unevenness in 
which different government departments seem at times to succeed and at other 
times to fail in their respective realms, be it health, home affairs, police or educa-
tion. Even the constitutional institutions designed to support democracy, such as the 
Human Rights Commission, Gender Commission and the Public Protector have 
all gone through phases of  internal conflict, inactivity or even scandal as well as 
moments when they have achieved marked success. Within this unevenness there is 
constant recourse to the courts, employment arbitration mechanisms or complaints 
to the Public Protector as different factions engage in what is characterized as “law-
fare” designed to achieve political advantage or access to government resources.

As the ANC moved towards its National Conference at the end of  2012 there 
were repeated calls for greater government intervention in the distribution of  prop-
erty, particularly land. In the lead-up to the organization’s mid-year policy con-
ference, which produced a draft policy document for the National Conference, 
there were repeated calls from various ANC constituencies, the youth league and 
trade unions in particular (Letsoalo 2012), for a constitutional amendment to re-
move what they understood to be a constitutional requirement of  “willing buyer, 
willing seller” that they blamed for the slow pace of  economic transformation and 
land reform in particular.2 In response to these calls the official opposition, the 
Democratic Alliance, issued a press statement warning that the ANC government 
was “contemplating dramatic changes to the Constitution . . . which threatens the 
very foundation of  our constitutional state” (Smuts 2012). Responding to these de-
mands and concerns the Minister of  Rural Development and Land Reform Gugile 
Nkwinti said the debate about changing the Constitution might be irrelevant, as 
“the ANC had come up with four proposals to transform land ownership in South 
Africa without changing the Constitution” (SAPA 2012). But at the same time the 
ANC Youth League called for “changing of  the Constitution to do away with land 
expropriation with compensation” (Id).

Demands for constitutional amendments and threats that such amendments 
will undermine South Africa’s constitutional democracy are at one level easily un-
derstood as the product of  continuing contestation over the distribution of  eco-
nomic resources in post-apartheid South Africa. Less understandable is the focus 

2.  “Willing buyer, willing seller” is used as a short-hand for the requirement that compensation be 
based on the market value of  expropriated property but is also understood by some to require the 
existing owner to agree to sell, which would negate the sovereign’s power of  eminent domain.
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on “willing buyer, willing seller” as the target of  vilification by those who feel that 
land reform has been hampered by the constitutional protection of  property rights 
and as a marker of  constitutional right by those who claim that the protection 
of  property fundamentally underpins the country’s constitutional democracy. The 
fact that the Constitution makes no reference to the “willing buyer, willing seller” 
standard is reflected in the argument by Minister Nkwinti, who acknowledged that 
a lot more can be done by the government within the confines of  the Constitution 
to advance the goals of  land redistribution. However, the government’s own claims 
about the limits of  land reform are questionable since the process of  land restitu-
tion and redistribution has until now been largely carried out within the confines of  
a “willing buyer, willing seller” market-based policy approach. The puzzle then is 
to understand the persistence of  this policy approach and the strength of  the rhet-
oric that has until now undermined attempts, including legislative efforts, to shift 
towards a more aggressive use of  state power, including using the power of  eminent 
domain, to achieve the government’s stated goals of  agrarian reform.

However, once the focus shifts to the question of  expropriation, the focus on 
“willing buyer, willing seller” becomes more understandable. Although the con-
stitution may not include a “willing buyer, willing seller” standard, the apartheid 
era Expropriation Act 63 of  1975 does in fact include this standard as a basis for 
determining the compensation to be paid in the event of  expropriation. While the 
constitution is supreme in South Africa and explicitly provides a set of  criteria for 
determining compensation in the event of  expropriation, in application the state 
may only exercise its power of  eminent domain within the terms granted by the 
legislature in the expropriation statute. This explains in part why the “willing buyer, 
willing seller” standard has some resonance in the South African debate over expro-
priation. However, a broader view of  the debate, which includes an understanding 
of  the conflict over land in the Southern African region more generally, provides 
a much clearer perspective on why this standard has such resonance in the politi-
cal debates over land and the possibility of  constitutional change most specifically. 
Only once the history of  struggle over land in Zimbabwe, as well as the pattern of  
constitutional amendment and crisis in Zimbabwe, is taken into account, does it 
become clear why the “willing buyer, willing seller” language has such power and 
relevance. In this context the possibility of  constitutional change and land reform 
may be equally linked to domestic law and politics as to broader international and 
regional conditions that shape the ways in which constitutional options and land 
policy might be understood and contested (Klug 2016, 149–178).

South Africa’s final 1996 Constitution protects the rights of  property hold-
ers. Section 25(1) provides that “[n]o one may be deprived of  property except in 
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terms of  law of  general application, and no law may permit arbitrary deprivation 
of  property.” The property clause also explicitly recognizes the state’s power to 
expropriate property for “a public purpose or in the public interest . . . subject to 
compensation,” and includes provisions that attempt to both protect land reform 
from constitutional challenge and to ensure that the payment of  compensation is 
tied to a recognition of  the history and use of  the relevant property.3 In the first ma-
jor case challenging the failure of  government to protect the rights of  a landowner 
who had obtained an eviction order against thousands of  settlers on his land, the 
Constitutional Court held that the state was under an obligation to either enforce 
the court-ordered eviction or else to expropriate the land and grant compensation 
to the land owner (President v Modderklip Boerdery 2005). In a second case the Consti-
tutional Court was asked to decide whether the enforcement of  a tax lien against an 
individual through the seizing of  two vehicles amounted to a taking of  the property 
of  the bank which financed the purchase of  the vehicles (FNB v Commissioner, SARS 
2002). In this context the Constitutional Court laid out an elaborate scheme for de-
ciding whether there had been an expropriation of  property. First, the Court asked 
whether what was taken is recognized as property for the purposes of  the constitu-
tional protection of  property. Second, if  it was protected property did the actions of  
the government amount to a deprivation of  that property? Third, if  a deprivation 
is found then the Court will ask if  the deprivation is consistent with the Constitu-
tion’s requirement in §25(1) that it be “in terms of  a law of  general application” and 
is “not arbitrary.” Fourth, if  the Court finds there has been a deprivation but that it 
was not done in a manner consistent with §25(1) then the Court will enquire as to 
whether such a deprivation is justified as a limitation of  rights provided for in §36 of  
the Constitution. Fifth, if  the deprivation was consistent with §25(1), was the prop-
erty expropriated under a law of  general application as required by §25(2). Sixth, if  
so, then was the expropriation “for a public purpose or in the public interest” and 
was compensation, in which the amount, time and manner of  payment was either 
“agreed to by those affected or decided or approved by a Court,” provided. Finally, 

3.  Section 25(3) of  the Constitution provides that, “The amount of  the compensation and the time 
and manner of  payment must be just and equitable reflecting an equitable balance between the public 
interest and the interests of  those affected, having regard to the relevant circumstances, including:

(a)	 the current use of  the property;
(b)	the history of  the acquisition and use of  the property;
(c)	 the market value of  the property;
(d)	the extent of  direct state investment and subsidy in the acquisition and beneficial capital im-

provement of  the property; and
(e)	 the purpose of  the expropriation.”
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if  the expropriation did not comply with the requirements of  §25(2)(a) and (b) could 
it nevertheless have been justified as a limitation of  rights as provided for in §36. 

Despite this elaborate constitutional schema for determining the constitution-
ality of  any deprivation of  property, the practice of  expropriation continues to be 
governed by the pre-democratic statutory law of  expropriation (Expropriation Act 
1975). Although no expropriation may be carried out in violation of  the Constitu-
tion, the question is not whether the government is providing too little protection 
but rather if  the statutory framework created by the Expropriation Act of  1975 
does not in fact place higher burdens upon the state than required by the Constitu-
tion. Under the 1975 statute an expropriation must be “for a public purpose” (id: 
section 2(1)) and compensation is determined by the “amount which the property 
would have realized if  sold on the date of  notice in the open market by a willing 
seller to a will buyer,” plus an “amount to make good any actual financial loss or 
inconvenience caused by the expropriation” (id. sections 12(1)(a)(i) and (ii)). Public 
purpose however is defined quite broadly in the act as “including any purposes con-
nected with the administration of  the provisions of  any law by an organ of  state” 
(id: section 1, definitions: “public purposes”). The net effect however is that in the 
case of  both the reason for the expropriation, as well as the standard of  compensa-
tion that should be awarded, the statute privileges the existing holders of  freehold 
title as against both the state and the Constitution’s imperative to address past dis-
possession by providing the state with greater latitude and taking into consideration 
the benefits the previous owner may have accrued in a market, access to which was 
racially restricted and where the state often provided subsidies and other benefits 
to white land owners. The most important impact this continuance of  past law has 
had on post-apartheid land law and policy has been the continued embrace of  the 
notion of  “willing buyer, willing seller,” which is neither required by the Constitu-
tion nor has it been helpful in furthering the process of  restitution—whether in its 
impact on the actual bargaining power of  existing title deed holders or as a matter 
of  perception among those who feel that the process of  restitution and land reform 
has been unacceptably glacial.

In an attempt to address the inconsistency between the statutory law and what 
is arguably a more permissive constitutional requirement, the government first in-
troduced a bill to reform the law of  expropriation in April 2008. In its explanation 
for the bill the government argued that the new law would create a “framework to 
give effect to the Constitution” and in particular the state’s “constitutional obliga-
tion to take reasonable legislative and other measures, within its available resources, 
to foster conditions which enable citizens to gain access to land on an equitable 
basis” (Publication of  Explanatory Summary of  the Expropriation Bill 2008, 3). 
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The new statute would also require the recognition of  unregistered rights (Expro-
priation Bill 16-2008, Chapter 4, section 10) as well as providing new institutional 
mechanisms to regulate expropriations (id: Chapter 3, section 6). Significantly the 
draft law also revised the standards for compensation, including the range of  fac-
tors that had been negotiated for during the democratic transition. Reaction to the 
bill was vociferous, particularly from those interests who had fought so hard to pro-
tect their property interests during the transition from apartheid (Mail & Guardian 
June 25, 2008, and ABSA 2008).

Many of  the objections to the proposed legal reforms mirrored those that had 
been rejected by the Constitutional Assembly, yet the government withdrew the 
bill and political tensions continued to rise around criticisms of  the slow pace of  
land reform as well as demands to reject the policy and practice of  “willing buyer, 
willing seller” which is rhetorically-blamed for the failures of  the state and market 
to address continuing racial inequalities in land ownership. At its June 2012 policy 
conference the ANC responded to these popular concerns by making a num-
ber of  land-related policy proposals including replacing “willing buyer, willing 
seller” with the “just and equitable” principle in the Constitution when the state 
is acquiring land for land reform purposes, expropriating without compensation 
land acquired through unlawful means or used for illegal purposes, and keeping 
nationalization as an option (ANC 2012, 37). At the same time, however, there 
continued to be more strident demands that there be a constitutional amend-
ment to remove the “willing buyer, willing seller” principle or even abolish the 
requirement that the government pay compensation for land taken in the name 
of  redistribution. Responding to these internal pressures the government reintro-
duced the Expropriation Bill in 2013 but again it failed to progress through the 
legislature.

While there continue to be claims that it is the constitution that is preventing 
a more effective and speedy process of  land reform, there is increasing recognition 
that it is political failure rather than constitutional limitations that is preventing the 
necessary reform. Even if  the demands for constitutional change were to be heeded, 
there is increasing recognition that it is highly unlikely that the ANC would be able 
to unilaterally change the property provisions in the Constitution since any change 
to the Bill of  Rights requires a two-thirds majority vote in Parliament, a level of  
support which the ANC no longer commands. Understanding both the limitations 
of  constitutional change and the existing space for statutory change within the am-
bit of  the constitution, the government reintroduced the Expropriation Bill in early 
2015. Even in its revised form the new bill recognizes that there is broad scope for 
a more aggressive land reform policy within the present constitutional framework 
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for property and land reform. The bill was finally passed by the National Assembly 
on January 23, 2016, and after passage through the National Council of  Provinces 
was handed on to the presidency on May 26, 2016. The President has however not 
signed the bill into law and instead the presidency referred it back to Parliament to 
ask whether the correct legislative procedures had been followed, since the bill was 
not sent to the House of  Traditional Leaders and if  signed into law is bound to be 
challenged before the courts (Presidency 2016).

CONCLUSION

Despite these conflicts and the accusations of  “lawfare,” South Africa’s govern-
ment, as well as the political and legal institutions created in the post-apartheid era, 
continue to express public allegiance to the goal of  creating and sustaining a consti-
tutional democracy, the core element of  the country’s post-apartheid constitutional 
identity. Even as the political opposition as well as non-governmental and other 
social actors question the ANC government’s commitment to the Constitution and 
often insinuate that the government is actively undermining these new institutions 
by appointing office bearers who the opposition does not feel are sufficiently dis-
tanced from the ruling party, there has been little evidence of  a concerted effort to 
undermine the existing constitutional order. This does not mean that the govern-
ment has not failed, repeatedly, to meet the constitutional ideals enshrined in the 
new order, or that the Constitutional Court has not repeatedly struck down govern-
ment decisions or expressed its concern about government’s failings. Rather, it is 
important to draw a distinction between the failings that are a result of  incapacity 
or ineptitude and the structural or systemic disharmonies that are implicit in the 
various projects and processes of  confrontation that have become such a prevalent 
part of  the new constitutional order.

In this context the rhetoric of  “nullification” continues to be a significant part 
of  public discourse. Claims that the present order is illegitimate and thus “void”—
as it is the product of  a compromised negotiation process—is evident again in the 
recent university protests that have swept the country. It is however the repeated 
turning to the constitution and the courts, by all sides to these conflicts, that is 
enabling constitutionalism to become embedded in post-apartheid South Africa. 
Despite challenges to particular court decisions or to the application of  apartheid 
era expropriation rules, it is the repeated reliance on legal challenges and the man-
agement of  these challenges by the various institutions of  constitutional democ-
racy that is building constitutionalism in post-apartheid South Africa. From this 
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perspective, it is the very engagement in “lawfare” and its reliance on different 
interpretations of  the constitution and law to support opposing positions that un-
dercut the claims of  nullification which threaten the very existence of  the consti-
tutional order.
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DEMOCRACY BY LAWSUIT
Or, Can Litigation Alleviate the European Union’s 

“Democratic Deficit?”

TOMMASO PAVONE 1

ABSTRACT

Can legal mobilization be a source of  democratic legitimation for polities lack-
ing alternative sources of  popular participation? In this brief  article, I evaluate 
whether participation in the European Union (EU)’s legal order via litigation stands 
to assuage some of  the concerns regarding the EU’s “democratic deficit.” I begin 
by charting the evolving scope of  EU law and suggesting that EU competences 
now extend far beyond complex economic realms over which we might legitimately 
delegate authority to an insulated set of  technocratic institutions. Consequently, 
greater popular engagement in the process of  EU integration would indeed be de-
sirable. I then suggest that electoral mobilization is unlikely to resolve this problem 
(at least in the EU), and pivot to ascertaining whether litigation is a more fertile 
path forward. I suggest that, while formalized engagement with the EU legal order 
might beneficially contribute greater citizen input over the process of  European 
legal development, this form of  legal participation should complement, rather than 
substitute for, democratic participation.

1.  Ph.D. Candidate, Department of  Politics, Princeton University, tpavone@princeton.edu. I would 
like to express gratitude to Howard Schweber for selecting this article as part of  this symposium in 
Constitutional Studies, to Mark Graber and Keith Whittington for their kind invitation to the annual 
“Schmooze” held at the University of  Maryland Law School in Baltimore, and to an anonymous 
reviewer for their constructive comments. 
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INTRODUCTION: LITIGATION AND 
GOVERNANCE IN THE EUROPEAN UNION

Like all international organizations and most nascent federal states, the European 
Union (EU) is a decentralized polity that lacks the independent capacity to govern 
predominantly from the top down. Specifically, because the EU lacks a military, 
an independent tax system, and a large bureaucracy (Cappelletti et al. 1986),2 it 
relies primarily on the decentralized enforcement of  its legal rules, often by private 
parties. In fact, the EU is characterized by a participatory mode of  “governance by 
lawsuit:” When a consumer, farmer, or import-export company lawyers up, sues a 
private party or the state for violating EU rules, and convinces the domestic judge 
that EU rules are binding, the EU’s ability to govern effectively is bolstered from the 
bottom up (Kelemen 2009, 2011).

The central institutional mechanism for private actors to claim and expand 
their EU legal rights and for judicialized governance in Europe is known as the 
“preliminary reference procedure.”3 Established by Article 177 of  the 1957 Treaty 
of  Rome (and now governed by Article 267 of  the Treaty on the Functioning of  
the EU),4 the procedure provides that any domestic court facing a question that 
implicates EU law may (and sometimes must) temporarily stay the proceedings and 
refer the case to the EU’s supreme court—the European Court of  Justice (ECJ)—so 

2.  The EU’s operating budget amounts to just 1% of  Europe’s GDP (compared to an average of  
49% of  GDP for member states)—only 6% of  which is allocated to administration (EU Commission 
2015a). EU funding relies upon customs duties and quasi-voluntary state contributions (EU Commis-
sion 2015b). The executive body of  the EU—the European Commission—is staffed by just 33,000 em-
ployees, which is comparable to the civil service of  a medium-sized city (EU Commission 2015c). No 
European army exists to coerce compliance with EU law (Hooghe and Marks 2001, 5; Sparrow 2015).

3.  This mechanism is “central” not only because it is the primary source of  opportunities for dis-
pute-resolution for (and, consequently, law-making by) the ECJ, but also because a substantial body of  
empirical scholarship has demonstrated the degree to which the procedure is relatively insulated from 
influence by member state governments. Even the most powerful EU member states, such as France, 
Germany, and the United Kingdom lose more cases than they win before the ECJ (see Burley and 
Mattli 1993; Stone Sweet 2000; Cichowski 2007; Alter 2009; Stone Sweet and Brunell 2012; Kelemen 
2012a).

4.  Consolidated version of  the Treaty on the Functioning of  the European Union. OJ C 326, 
26.10.2012: 47-390.
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that it can interpret EU law. The ECJ then provides an interpretation and often 
suggests whether domestic law contravenes European rules, inviting the domestic 
judge to exercise judicial review powers usually denied them without reference to 
EU law (Weiler 1991, 1994; Alter 2001).5 If  it is unclear whether EU law applies, a 
judge should still refer the case to the ECJ.6 This provision enables local judges to 
gain assistance from European judges, thereby generating EU standards for “nam-
ing, blaming and claiming” (Felstiner et al. 1980) that can reach local litigants in a 
uniform way across the EU (at least in theory).

The purpose of  this brief  article is to probe how the centrality of  “gover-
nance by lawsuit” in the EU—which has engendered hundreds of  lawsuits that are 
punted by domestic judges to the ECJ every year—interacts with another funda-
mental transformation of  European politics: The growing perception of  citizens, 
politicians, journalists, and academics that the EU suffers from a “democratic defi-
cit.” The core of  this critique charges the EU with being a “distant” technocratic 
monster, insulated from popular participation, free of  democratic accountability, 
and out of  touch with the realities of  everyday life (see Moravcsik 2002 for an 
overview). The multiple, interacting crises currently plaguing the EU—the legacy 
of  the sovereign debt crisis, the migration crisis exacerbated by the conflict in Syria, 
the rule of  law crisis in states like Hungary and Poland as they relapse towards au-
thoritarianism, and the recent “Brexit” vote—have only exacerbated Euroskeptic 
sentiment (Greene and Kelemen 2016; Kelemen 2016a; 2016b).

This raises a critical question for constitutional scholars, democratic theorists, 
and analysts of  European integration: To what extent does the growing vindication 

5.  Recall that, in contrast to common law jurisdictions, the European civil law tradition has usually 
denied judges any judicial review power. Such power, where it existed, was usually monopolized by 
a single Kelsenian Constitutional Court, such as the Italian Constitutional Court and the German 
Federal Constitutional Court (Merryman and Perez-Perdomo 2007). Uniquely, in France the Conseil 
Constitutionnel was further limited to abstract review of  legislation until 2008, when it was finally granted 
a posteriori review powers (Stone Sweet 2007; Fabbrini 2008).

6.  In its 1978 Simmenthal II ruling, the ECJ held that lower courts necessitating the interpretation of  
EU law may leverage the procedure without first referring the case to their national supreme courts; 
in its 1982 CILFIT decision, the ECJ held that courts of  last instance must use the procedure when 
necessitating the interpretation of  EU law unless there exists a clear ECJ precedent governing the case 
(the so-called Acte Clair doctrine). More recently, in the 2006 Traghetti del Mediterraneo ruling the ECJ held 
that the State can be held liable for damages if  a national court of  last instance manifestly infringes EU 
law. See: Case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal SpA, [1978], ECR 629; Case 
283/81, Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of  Health, [1982], ECR 3417; Case 173/03, 
Traghetti del Mediterraneo SpA v. Repubblica Italiana, [2006], ECR I-5204.
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of  EU rights in court not only bolster the EU’s governance capacity, but also its 
democratic pedigree? Is the profusion of  EU law litigation and referrals to the ECJ 
a sign that the EU is a more participatory and democratically legitimate polity than 
Euroskeptics may lead one to believe?

To begin to chart a tentative answer, this article is organized into three sections. 
Section II describes the expanding authority of  the EU and the increasing num-
ber of  issue areas regulated by the ECJ’s case law. I suggest that EU competences 
now extend far beyond complex economic realms over which we might legitimately 
delegate authority to an insulated set of  technocratic institutions. Section III then 
turns to adjudicating whether a judicialized mode of  governance can serve as a 
democracy-enhancing “forum of  principle.” In so doing, I draw upon the law and 
society literature to paint a more realistic assessment of  the variety of  ways in which 
EU law litigation functions. Finally, Section IV concludes by arguing that while for-
malized engagement with the EU legal order might beneficially contribute greater 
citizen input over the process of  European legal development, this form of  legal 
participation is not a substitute for democratic participation.

DOES THE SCOPE OF EU AUTHORITY 
REQUIRE DEMOCRATIC INPUT?

The Pre-1980s Era: Technocratic Regulation of the Common Market

For a polity to suffer from a democratic deficit, it must possess jurisdiction over 
issue-areas that, under any realistic model of  democratic governance, require some 
form of  popular participation and accountability in policymaking. Yet in the first 
three decades following the founding of  the European Economic Community 
(EEC) in the 1957 Treaty of  Rome, most the EU rules that became focal points for 
dispute resolution, and which generated questions before domestic courts that were 
subsequently referred to the ECJ, were economic and technocratic in nature. That 
is to say, legal integration through the 1980s centered narrowly on the regulatory 
governance of  the new European common market. As we will see, scholars have 
leveraged this historical fact to argue that the EU does not suffer from a democratic 
deficit.

Infrastructurally, it was trade and competition-based disputes that fostered po-
litical opportunities for the “constitutionalization” of  the EU Treaties at the hands 
of  the European Court of  Justice (Mancini 1989, 595; Jacobs 1992, 25–32; Stone 
Sweet 2000). In 1962 an import-export company’s challenge to a Dutch tariff in-
voking Article 12 of  the Treaty of  Rome spurred a reference to the ECJ wherein 
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it proclaimed that, indeed, EU law “produces direct effects and creates individual 
rights which national courts must protect.”7 Just one year later, an Italian citizen’s 
challenge to the nationalization of  an electric company generated a reference to 
the ECJ in which the European Court proclaimed that “the law stemming from 
the Treaty . . . could not . . . be overridden by domestic legal provisions, however 
framed.”8 These doctrines of  “direct effect” and “supremacy” emerged as the in-
stitutional cornerstones of  the ECJ’s “law of  integration” (Pescatore 1974) and as 
the mechanisms through which common market actors could partner with judges 
to challenge domestic regulations and expand the substantive scope of  European 
economic governance.

Indeed, the wellsprings of  European legal development through the 1980s cen-
tered almost exclusively on the economic provisions addressed by the Treaty of  
Rome. One fulcrum of  litigation-induced legal development included the disman-
tling of  quantitative restrictions and tariffs deemed to be protectionist in nature and 
disruptive of  the free movement of  goods. “All trading rules,” the ECJ famously 
proclaimed in 1974, “enacted by Member States which are capable of  hinder-
ing, directly or indirectly, actually or potentially, intra-Community trade are to be 
considered as measures having an effect equivalent to quantitative restrictions.”9 
Another source of  legal development encompassed the labeling requirements of  
food products: What constitutes “vinegar,”10 “yogurt,”11 and “sugar”?12 Yet an-
other comprised the shipping and handling of  products circulating in the common 
market: How should margarine be packaged,13 or wine bottled?14 These examples 
illustrate how the EU’s exclusive competence over the free movement of  goods, 
services, people, and capital—sometimes referred to as the “four freedoms” of  Eu-
rope’s internal market—endowed the requisite discretion to the ECJ to construct 

7.  Case 26/62, Van Gend en Loos v. Nederlandse Administratie Der Belastingen, ECR 1, at operative part, 
paragraph 3.

8.  Case 6/64, Costa v. ENEL, [1964], ECR 587, at page 594, paragraph 4. 

9.  Case 8/74, Dassonville [1974], ECR 837, at law part, paragraph 5. See also: Case 120/78 Rewe-
Zentral AG v. Bundermonopolverwaltung fur Branntwein (Cassis de Dijon) [1979], ECR 749.

10.  Case 193/80, Commission v. Italy [1981], ECR 3019.

11.  Case 298/87, Smanor [1988], ECR 4489.

12.  Case 241/89, SARPP [1990] ECR 4695.

13.  Case 261/81, Walter Rau [1982], ECR 3961.

14.  Case 176/84, Commission v. Germany [1986], ECR 3879.
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what Miguel Maduro (1998) terms a “European economic constitution.” And since 
most Europeans had little time or interest to contemplate “technical legal garb” 
(Burley and Mattli 1993,  70) detailing how margarine should be packaged, the 
primary beneficiaries of  pre-1980s European legal development were those eco-
nomic “repeat players” (Galanter 1975) with a stake in liberalizing the common 
market: Import-export companies, large-scale agricultural enterprises, and finan-
cial institutions.

In light of  the foregoing set of  technocratic competences focused on economic 
governance, Giandomenico Majone (1998) conceptualizes the EU as a narrowly-
focused “regulatory state” rather than a full-fledged federal state necessitating dem-
ocratic participation and accountability. Building on Majone, Andrew Moravcsik 
(2002, 606) argues that Europe is characterized by a “division of  labour in which 
commonly delegated functions tend to be carried out by the EU, while those func-
tions that inspire and induce popular participation remain largely national. This 
gives observers the impression that the EU is undemocratic, whereas it is simply 
specializing in those functions of  modern democratic governance that tend to in-
volve less direct political participation.”

These arguments legitimate the EU by focusing on its limited competences 
and technocratic expertise, a move familiar to philosophers of  law probing possible 
sources of  obeisance to legal rules lacking in democratic authorship. “Imagine,” 
writes Joseph Raz (1984, 146), “that I use in the course of  my employment tools 
which may create a safety hazard  .  .  . The government has issued safety regula-
tions. The government experts who laid down these safety regulations are experts 
in their field. Their judgment is much more reliable than mine. I am therefore duty 
bound to obey the regulations which they have adopted.” While the centrality of  
economic “repeat players” in providing the ECJ with opportunities to expand the 
reach of  EU economic laws might give us pause, perhaps the EU’s limited regu-
latory authority and expertise is nonetheless sufficient to counter critiques of  its 
democratic bona fides.

The Post-1980s Era: Expansion to Social Policy and Fundamental Rights

Even if  we accept the logic of  the foregoing argument, the EU today can no longer 
be characterized as solely an economic union endowed with purely technocratic 
regulatory powers. Increasingly, the EU also possesses an extensive social- and 
rights-based corpus of  regulatory provisions and case law.

Harbingers of  this legal development date back to the early 1970s, when the 
ECJ timidly proclaimed that the protection of  fundamental rights is one of  the 
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governing principles of  the Union.15 Yet the ECJ’s motives were more so grounded 
in political realism than rights-focused progressivism, seeking to assuage the Ger-
man Constitutional Court’s fears that European integration would trample over 
the civil rights of  German citizens protected under Basic Law (Weiler 1986; Davies 
2014). Further, such paeans to fundamental rights were at least a decade away from 
growing the teeth necessary to have a concrete impact on the lives of  everyday 
citizens.

The origins of  this incremental transformation are illustrated by the ECJ’s pay 
equity case law in the late 1970s and 1980s. Upon the persistent invitation of  pay 
equity advocates, the ECJ creatively leveraged the economic logic of  market com-
petition to dip its toe into the domain of  social policy (Cichowski 2007). In 1976 the 
ECJ proclaimed equal pay for equal work as a binding principle of  EU law, since 
one must “avoid a situation in which undertakings established in States [in this case, 
France] which have actually implemented the principle of  equal pay suffer a com-
petitive disadvantage in intra-Community competition . . . [T]his . . . forms part of  
the social objectives of  the Community, which is not merely an economic union.”16 
By 1990 the ECJ had established employment protections for pregnant workers,17 
and these rulings have since been bolstered by a series of  directives drafted by 
the EU Parliament and the Council of  Ministers promoting equal treatment in 
employment.18

More broadly, some commentators suggest that a “rights revolution” is in full 
swing in EU law: The protection of  disabled workers19 and transsexual workers 
against employment discrimination,20 asylum rights for gay persons facing the 
threat of  imprisonment,21 and criminal defendant rights22 have all seen expansion 
and explicit incorporation within EU law. Furthermore, in 2000 the EU’s European 

15.  Case 29/69, Erich Stauder v. City of  Ulm, [1969], ECR 566; Case 11/70, Internationale Handels-
gesellschaft mbH v. Einfuhr- und Vorratsstelle fur Getreide und Futtermittel, [1970], ECR 1126; Case 4/73, Nold, 
Kohlen und Baustoffsgrohandlung v. Commission of  the European Communities. [1974], ECR 492.

16.  Case 43/75, Defrenne v Sabena [1976], ECR 456, at law part, paragraph 10.

17.  Case 177/88, Dekker v. VJV-Centrum, [1990], ECR I-3941

18.  Directive 92/85/EEC [1992], OJ L348/1 (The Pregnancy Directive); Directive 2006/56/EC 
[2006], OJ L204/23 (The Equal Treatment Directive).

19.  Case C-303/06, Coleman v. Attridge Law [2008], ECR I-5603.

20.  Case 13/94, P v. S and Cornwall County Council [1996], ECR I-02143.

21.  Joined Cases C-199/12, C-200/12, C-201/12, X, Y, Z v Minister voor Immigratie en Asiel [2013], OJ 
C-217.

22.  Directive 2013/48/EU, OJ L294 (The Directive on Access to a Lawyer in Criminal Proceedings).
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Council proclaimed a Charter of  Fundamental Rights, and in 2007 Article 6 of  the 
Treaty of  Lisbon endowed it with the same legal status as the EU Treaties, mean-
ing that it binds EU institutions as well as domestic states when implementing EU 
regulations and directives.23 The ECJ has also begun to reference the extensive fun-
damental rights jurisprudence of  the European Court of  Human Rights (ECtHR) 
when interpreting EU law, enabling litigants to invoke ECJ case law to indirectly 
force states to comply with the European Convention on Human Rights.24 It is hard 
to deny that something like a European social rights constitution is under construc-
tion alongside its longstanding economic counterpart.

The Resulting Problem

Yet this rosy narrative presents two problems. First, the EU’s expansion of  compe-
tences breaches the domain of  those technocratic economic provisions that might 
plausibly be delegated to a political authority insulated from public deliberation, as 
Majone and Moravcsik contend. Second, it is dubious that the ECJ has substituted 
rights protection for market integration as its animating objective.

Consider, for example, the European Arrest Warrant (EAW)25 instituted in 
2002, which requires the courts of  a given EU member state to surrender a citizen 
to their counterparts in another EU member state where the suspect is accused 
of  committing a crime. In adjudicating cases implicating the EAW, the ECJ has 
refused to rule that a warrant need not be executed if  a national court is concerned 
that the receiving state would fail to protect the rights of  the criminal defendant.26 
Given the recent relapse to authoritarianism in Hungary under the nationalist-pop-
ulist leadership of  Viktor Orban (Scheppele 2015) and indications that Poland is 
following suit via the ruling Law and Justice Party’s all-out assault on the Polish 
Constitutional Tribunal (Buckley and Foy 2016; Kelemen 2016b), any “mutual 

23.  Treaty of  Lisbon amending the Treaty on European Union and the Treaty establishing the Euro-
pean Community, 13 December 2007, OJ C306. 

24.  The first case explicitly referencing the ECtHR was Case 185/85, Baustahlgewebe GmbH v. Com-
mission of  the European Communities [1998], ECR I-08417. This path may be attractive to litigants, as 
opposed to a direct action before the ECtHR, because it does not require exhausting all domestic legal 
remedies as in the ECtHR framework, and because the ECtHR, unlike the ECJ, can only adjudicate 
the individual controversy rather than proclaim that domestic law being challenged should be set aside.

25.  Council Framework Decision 2002/584/JHA [2002], OJ L190/1.

26.  Case 303/05, Advocaten voor de Wereld VZW v Leden van de Ministerraad [2007], ECR I-3633; See also 
Case C-399/11, Stefano Melloni [2013], ECLI:EU:C:2013:107.
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trust” that all EU member states have comparable and adequate protections for 
criminal defendants rests on very shaky ground. Unfortunately, the ECJ has so far 
privileged bolstering inter-judicial cooperation via mutual recognition over safe-
guarding individual rights (Douglas Scott forthcoming, 38–39).

More broadly, even as the ECJ has advanced the rights of  transsexuals, gay 
asylum seekers, and female employees, its jurisprudence is far from unequivocally 
progressive. It has refused to find that the Equal Treatment Directive protects gay 
persons from employment discrimination.27 It has denied that women who have a 
child through a surrogate mother have the right to maternity or adoption leave.28 
Even though it has expansively interpreted that the Charter of  Fundamental 
Rights applies when national laws fall “under the scope of  EU law,”29 so far it 
has invoked its protections narrowly and sparingly (de Burca 2013). Indeed, by 
underscoring that the ECJ is more eager to invoke fundamental rights to protect 
mobile common market actors (what of  those European citizens lacking the means 
for cross-border mobility?), some have charged the ECJ’s rights jurisprudence as 
amounting to the law of  “taking a bus,” “protecting the market from the citizens, 
rather than the other way round” (Kochenov forthcoming, 65; 6). Finally, the ECJ 
has vetoed a multi-year process of  negotiations for the EU’s accession to the Euro-
pean Convention of  Human Rights, explicitly grounding its decision not in a logic 
of  rights protection but in the defense of  the EU legal order’s autonomy and its 
own position as Europe’s supreme court.30 It is unsurprising, therefore, that expert 
observers have accused the ECJ of  being more concerned with preserving its own 
power than promoting the rights of  European citizens (Spaventa 2015; Douglas 
Scott forthcoming).

IS LITIGATION THE ANSWER TO THE EU’S DEMOCRATIC DEFICIT?

The foregoing discussion should render it clear that critics of  the EU’s democratic 
credentials have not been dealt anything like a coup de grace. The expansion of  EU 
law in the criminal, social, and fundamental rights domains invalidates the claim 

27.  Case 249/96, Lisa Jacqueline Grant v. South-West Trains Ltd [1998], ECR I-621.

28.  Case C-167/12, C.D. v. S.T. [2014], ECLI:EU:C:2014:169; and Case C-363/12, Z v Government 
Department and the Board of  Management of  a Community School, [2014], ECLI:EU:C:2014:159.

29.  Case C-617/10, Aklangaren v. Hans Akerberg Fransson [2013], ECLI:EU:C:2013:105, at paragraph 
19. 

30.  Opinion 2/13, Accession of  the European Union to the European Convention for the Protection of  Human Rights 
and Fundamental Freedoms [2014] ECLI:EU:C:2014: 2454.
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that the EU is merely a technocratic regulator of  economic transactions in the 
common market. And it is tenuous to argue that supranational EU institutions—
the ECJ included—should be trusted to handle these new issue areas on their own 
and in an enlightened way. The EU, now more than ever, stands to benefit from 
increased popular “voice” (Hirschman 1970) in decision-making.

That being said, the electoral mechanism seems like a poor means to bolster 
democracy in the EU. This is not only due to the fact that participation in elections 
to the European Parliament continues to decline (plunging to a record low 42% 
in the 2014 elections),31 but also because, as R. Daniel Kelemen (2011) has writ-
ten, legal development in the EU predominantly constitutes a judicialized form of  
governance authored in domestic courtrooms and the ECJ rather than the halls of  
the Parliament. Indeed, as we will see shortly, the European Parliament is far from 
the dominant policymaking institution in the EU. In this light, to what extent can 
litigation provide an alternative avenue for democratic engagement in, and popular 
authorship over, the process of  European legal development? Can the lawsuit and 
the courtroom serve as functional equivalents to the vote and the polling place in legiti-
mating the process and outcomes of  European integration?

The Tenuous Dworkinian Legitimation of Judicialized Governance

At first glance, one strand of  the philosophy of  law literature, principally associated 
with Ronald Dworkin,32 would be optimistic about the virtues of  popular participa-
tion in the EU legal order via courtroom litigation.

For Dworkin, we must distinguish constitutional democracy from alternative 
forms of  democratic rule. In defending the central role that judges play in the polit-
ical life of  the United States, Dworkin (1978, 142) notes that “constitutionalism—
the theory that the majority must be restrained to protect individual rights—may 
be a good or bad political theory, but the United States has adopted that theory, 
and to make the majority judge in its own cause seems inconsistent and unjust. So 
principles of  fairness seem to speak against, not for, the argument from democ-
racy.” Furthermore, “there is no reason to credit any other particular group with 
better facilities of  moral argument” than judges (Dworkin 1978, 159). In fact, a 
good Dworkinian might praise a judicialized mode of  governance precisely when a 
polity begins to enter the domain of  social, economic, and political rights. As “fora 

31.  EuroActiv. “It’s official: Last EU election had lowest-ever turnout.” Aug. 7, 2014.

32.  Other prominent legal theorists, like Christopher Eisgruber (2007), have made similar claims.
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of  principle,” courts are better able to treat rights as “trumps” over utilitarian policy 
considerations, which are the domains of  the political branches of  government. 
In perhaps his most renown and poetic excursus of  this view, Dworkin (1985, 71) 
writes: “We have an institution that calls some issues from the battleground of  power 
politics to the forum of  principle. It holds out the promise that the deepest, most 
fundamental conflicts between individual and society will once, someplace, finally, 
become questions of  justice. I do not call that religion or prophecy. I call it law.”

A Dworkinian approach might thus suggest that the EU’s emergent social- and 
rights-based constitution should be constructed, interpreted, and applied precisely 
in judicial fora, where litigants bring rights claims before domestic and European 
judges who subsequently join together to incorporate principles of  social justice 
within the economic grundnorm of  the Union. Such an approach might even go so 
far as to flip the “democratic deficit” critiques on their head: Perhaps it was the 
early years of  the economic policy-driven EU, rather than the contemporary era of  
social- and rights-based litigation, that suffered from a democratic deficit.

Yet beyond the empirical objection, noted earlier, that the ECJ does not cur-
rently appear willing to take on the role of  fundamental rights protector, concep-
tually the validity of  this approach depends on the comparability of  the EU to a 
constitutional democracy like the United States. In point of  fact, the first com-
ponent of  the premise—that the EU is a “constitutional” polity—seems to stand 
on solid ground. Observers on both sides of  the “democratic deficit” debate, in-
cluding Moravcsik (2002), Weiler (1991), Stone Sweet (2000), Kelemen (2006), and 
Mancini (1989), have noted a “remarkable process of  constitutionalization” in the 
EU, “which has transformed it from a treaty-based international organization into 
a quasi-federal polity based on a set of  treaties which is a constitution in all but 
name” (Kelemen 2006, 1302). Eschewing the traditional inter-state contract model 
of  international law (Phelan 2016),33 the doctrine of  “direct effect” of  EU law 
instead creates a “social contract” with “community citizens” (Burley and Mattli 
1993, 61). This transformation is crucial, for as Weiler (2011, 263) has perceptively 
noted, “one of  the things that happens in the move from the ‘international’ to the 
‘constitutional’ is an important political shift: the bonds of  the states which unite in 
a federal state are not only among such states, but among their citizens, jointly and 

33.  As Phelan (2016) has written, one of  the foundational principles of  the EU legal order that distin-
guishes it from other international organizations like the WTO is the fact that “self-help” countermea-
sures—“the principle that a contract does not need to be fulfilled in favor of  a party that is themselves 
failing to execute it”—have been explicitly deemed illegal by the ECJ. See: Joined Cases 90/63 91/63, 
Commission v. Luxembourg & Belgium [1964], ECR 625.
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severally.” Indeed, the ECJ’s jurisprudence has increasingly expanded not just the 
“vertical direct effect” of  EU law—which enables European citizens to challenge 
state legislation contravening “higher” EU law—but also the “horizontal direct 
effect” of  some EU legal provisions, enabling them to impose obligations upon 
private actors as well.34 Furthermore, Stone Sweet has suggested that the growing 
centrality of  fundamental rights in the EU, epitomized by the promulgation of  
the Charter of  Fundamental Rights, demonstrates the EU’s convergence upon the 
“basic formula” of  post-World War II constitutionalism in Europe: “an entrenched, 
written constitution; a charter of  rights; and a mode of  constitutional judicial re-
view” (Stone Sweet 2012, 65; 60).

The problem, however, arises with regards to the second necessary element for 
a Dworkinian theory to apply: If  the EU is “constitutional,” is it a “democracy”? 
It is true that one branch of  the EU—the European Parliament—has been directly 
elected by European citizens since 1979. It is also true that the Parliament’s power 
has been continuously expanded over time. Before 1986, the Parliament possessed 
merely a “consultative” role under the Treaty of  Rome, and oftentimes the EU’s 
Council of  Ministers—the true legislative forum representing the intergovernmen-
tal interests of  member state executives—did not even bother to go through the 
motions of  consulting the Parliament.35 In the 1986 Single European Act’s “co-
ordination procedure,” the Parliament was endowed with the ability to demand 
a “second reading” of  a majority of  Council legislation, and its “assent” was now 
required before the Council could draft legislation (Hix and Hoyland 2011, 53). 
The 1993 Maastricht Treaty then replaced the “coordination” procedure with a 
“co-decision” procedure requiring both Parliamentary and Council assent for leg-
islation to pass (Ibid). The 1999 Treaty of  Amsterdam and 2007 Lisbon Treaty 
further extended the reach of  the co-decision procedure to virtually all areas of  
EU law, such that it is now referred to as the “ordinary legislative procedure” (Ibid). 
Additionally, Hix et al. (2007) have found compelling empirical evidence that the 
legislative politics of  the Parliament are increasingly ordered along cross-national 
partisan lines (crystallizing into the center-right European People’s Party (EPP) and 

34.  For example, the equal pay principle was endowed with horizontal direct effect in the ECJ’s De-
frenne II ruling mentioned previously. As another example, treaty provisions concerning the free move-
ment of  persons were endowed with horizontal direct effect by the ECJ in: Case 281/98, Angonese v 
Cassa di Riparmio di Bolzano SpA [2000], ECR I-4139.

35.  At one point it generated a lawsuit before the ECJ where it invalidated Council legislation for hav-
ing failed to consult the Parliament: Case 138/79, SA Roquette Freres v Council of  the European Communities 
[1980], ECR 3334.
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the center-left Social Democratic Party (S&D)) rather than in ways that purely re-
flect member state interests. Finally, in the 2014 elections Parliamentarians suc-
ceeded in linking the selection of  the European Commission president directly to 
the outcome of  Parliamentary elections (Matthijs and Kelemen 2015). In short, the 
EU does contain a democratically elected and accountable institution with growing 
powers and whose political dynamics mirror those of  ordinary legislatures.

And yet the EU is far from representing a model of  “Parliamentary sovereignty,” 
and it is difficult to argue that the Parliament lies at the heart of  policymaking in 
the EU. Recent European crises—particularly the sovereign debt crisis and the mi-
gration crisis—have showcased the degree to which intergovernmental bargaining 
amongst the most powerful EU member states and the burgeoning agenda-setting 
powers of  the heads of  state (or government) in the European Council continue to 
out-shadow the Parliament when it matters most (Pavone 2012; Kelemen 2015). At 
best, then, the Parliament is an increasingly central veto-player in the politics of  the 
EU but remains far from being “first among equals.” Further, and as mentioned 
previously, popular participation in Parliamentary elections is in continuous de-
cline, and what residual participation does occur often represents a referendum of  
the national government rather than a decision about the course of  Parliamentary 
policymaking (Moravcsik 2002). In short, if  the Parliament represents the demo-
cratic “heart” of  the Union, then the EU is in serious need of  a pacemaker.36

Hence a Dworkinian approach—justifying a judicialized mode of  governance 
as a principled, constitutional check upon a pre-existing and robust apparatus for 
majoritarian democracy—does not seem to “fit” the institutional reality of  the EU.

Insights from Law & Society: Varieties of Legal Mobilization in the EU

But perhaps one can draw from more sociological approaches, central to the law 
and society literature, and ask whether legal mobilization in the EU nonetheless 

36.  Of  course, parliaments are not all-powerful even in domestic settings, and the combination of  a 
global trend of  “judicialization of  politics” (Hirschl 2004) and the incremental growth of  executive 
power (in part as a result of  the centrality of  executive-led intergovernmentalism in EU-style interna-
tional organizations (see Moravcsik 1994)) should push us not to overstate the power of  national parlia-
ments. But, as a matter of  degree, it is undeniable that the EU Parliament would be an exceptionally 
weak parliament if  transplanted in a domestic setting; Contrariwise, the ECJ would be exceptionally 
strong—perhaps comparable in lawmaking power to the US Supreme Court—if  transplanted to a 
domestic setting. The point is that legal integration in the EU has deepened and accelerated trends in 
judicialization and erosion of  parliamentary sovereignty that, while a fairly general phenomenon, are 
much more pronounced in the EU.
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enables European citizens to claim their EU legal rights, to push for vindication 
and expansion of  these rights in court, and to foment a European “rights con-
sciousness” via litigation (a la Felstiner, Abel, and Sarat 1980; McCann 1994). Here, 
however, the evidence appears contradictory prima facie.

On the one hand, some scholars argue that the burgeoning participation 
of  interest- groups, human rights NGOs, consumer protection associations, and 
ordinary citizens in the EU legal system promotes liberal democracy, namely by 
rendering it “more difficult for policy-makers to pursue policies formulated to 
serve general public interests where these might conflict with individual rights 
claims” (Kelemen 2012b, 63). This mode of  governance can also empower mar-
ginalized groups in Europe: Rachel Cichowski (2006, 54), for example, argues 
that the “ECJ’s gender equality case law is now heralded as having not only 
brought procedural and substantive change in EU law . . . but also having mo-
bilized women to bring subsequent rights cases,” thereby “[increasing] opportu-
nities for participation through law enforcement, rights claiming, and expanded 
protection.”

On the other hand, some scholars have pointed to a “paradox that may arise 
from EU legal institutions increasing opportunities for participation: The empow-
erment of  the already powerful” (Borzel 2006, 130). Indeed, Lisa Conant (2002) 
demonstrates that “commercial enterprises, societal interest organizations and pub-
lic enforcement agencies are most likely to gain access to courts to enforce EU 
legal norms because they are most likely to possess the knowledge and financing 
necessary for litigation.”

So where does evidence from law and society scholars put us? In some of  my 
own fieldwork (Pavone 2015), I tried to assess these two diametrically opposed 
evaluations of  whether EU litigation is monopolized by the powerful or open to 
participation by the marginalized. By mapping the location and frequency of  law-
suits referred to the ECJ by Italian courts, I demonstrated that through the 1990s, 
EU litigation was overwhelmingly concentrated in richer, northern Italian cities 
like Genoa and Milan, where interviewees highlighted the presence of  an inter-
nationalized, resource-rich “litigation support structure” (Epp 1998) as a critical 
reason for the early reception and practice of  EU law. In particular, most inter-
viewees stressed the superior resources and “well-equipped law firms” “modeled 
on the Anglo-Saxon big-law template” available in northern Italy, “where money 
flows more freely” and “where inter-business disputes gravitate, and obviously . . . 
businesses can [then] empower themselves with more high-profile, specialized law 
firms, which have a greater possibility to discover a question of  incompatibility [of  
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national law] with EU law . . . [because] they have more resources.”37 This evidence 
seems to accord with Conant (2002) and Borzel (2006)’s assessment that economic 
“repeat players” remain the primary beneficiaries of  European legal integration.

Yet over the past 20 years, economically underdeveloped and marginal com-
munities across southern Italy have also increasingly vindicated EU rights in court. 
Interviewees suggested that since the 1990s, efforts to organize training opportuni-
ties in EU law in the cities of  Naples, Bari, and Palermo helped foment participa-
tion in the EU legal system. For example, one summer school institutionalized in 
the past fifteen years with the “goal of  exchanging knowledge” and “supporting a 
Europeanist profession” is held yearly in the small Campanian town of  Castella-
bate, an hour south of  Naples: “Perhaps thirty people participated in the first iter-
ations of  the summer school . . . now 300 or 400 lawyers attend.”38 Lawyers who 
participated in this enterprise became convinced that “European law represented 
the future,”39 and that, by gaining knowledge of  EU law, southerners would be 
able to “reclaim the lost identity of  the legal profession along with its centrality in 
society” (Senatore 2011, 183). Indeed, in southern Italian cities like Naples, law-
yers and judges have increasingly leveraged EU litigation to protect the benefits of  
unemployed workers,40 to defend the property rights of  private citizens,41 and to 
improve the provision of  vital social services like waste collection.42 This alterna-
tive narrative seems to accord more with Cichowski (2006) and Kelemen (2012b)’s 
assessment that litigation in the EU is expanding the ability of  ordinary citizens to 
claim social, civil, and economic rights denied to them by the state.

The implications of  the foregoing vignettes—northern Italian cities pregnant 
with economic “repeat players” and a robust, internationalized litigation support 
structure, and southern Italian professionals determined to claim their stake over 
EU law by fomenting local training opportunities in EU law—suggest that there 
exist varieties of  legal engagement in the EU. If  we only focus on EU litigation 

37.  Interview with Lawyer and Law Professor 6 (In-person, Naples, July 21, 2015); Interview with 
Judge 10 (On phone, September 1, 2015); Interview with Lawyer 8 (On phone, July 23, 2015); Interview 
with Lawyer 5 (In-person, Rome, June 25, 2015).

38.  Fattibene 2013: XI-XII; Interview with Lawyer 12 (In-person, Naples, July 29, 2015).

39.  Interview with Lawyer 12 (In-person, Naples, July 29, 2015).

40.  Case 361/12, Carratu v. Poste Italiane SpA [2013], ECR 2013-00000.

41.  Case 423/98, Alfredo Albore [2000], ECR I-5995.

42.  Case 108/98, RI.SAN v. Comune di Ischia and Others [1998], ECR I-5238.
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emerging from financial powerhouses like Milan, Frankfurt, and London, we might 
come to the Galanter-esque conclusion that in the EU it is the “haves” that come 
out ahead (Galanter 1975). But if  we consider the emergence of  a distinctly more 
social, rights-focused pattern of  litigation across peripheral European communities 
like Naples and Palermo, we might note that the efforts of  individuals determined 
to participate in a European community of  law can make a difference. This be-
comes possible when the efforts of  pioneers of  EU legal practice are directed to-
wards building the infrastructure necessary to remedy resource scarcities and when 
legal mobilization centers on the expansion of  social and civil rights.

CONCLUSION: WHEN PARTICIPATION BY LAWSUIT 
DOES NOT EQUAL DEMOCRACY BY LAWSUIT

The social reality of  legal mobilization in the EU is one filled with “equifinality” 
(Mahoney 2008, 424; Goertz and Mahoney 2012)—or the fact that there are many 
avenues for legal mobilization within the EU legal order. The expansion of  EU 
legal provisions beyond the restricted and technocratic domain of  common market 
regulation has bestowed upon a new class of  social actors the incentive to partic-
ipate in the process of  “governance by lawsuit.” This means that European legal 
development need not necessarily be a process monopolized by powerful interests, 
even if  these actors’ informational and material advantages will always provide 
them with a “head start” over the marginalized or the individual citizen. In this 
light, the judicialization of  politics and the expansion of  competences within the 
EU does present the opportunity of  incorporating a greater diversity of  actors 
within the legal governance of  the Union, which is itself  valuable.

But opportunities opened are not the same as opportunities realized. As Borzel 
(2006, 149) reminds us, “citizens and groups should not be treated as if  they were 
equally endowed with the resources necessary to exploit the opportunities offered 
by the expansion of  judicial power in international and domestic politics. As a 
result, the transformative effects of  courts on democracy and participation may 
be less pervasive than expected.” Put differently, whereas participation in elections 
in most modern democracies is governed by the principle of  “one person, one 
vote” (and both formal and informal barriers to voting are usually few and far be-
tween), the material and informational pre-requisites for participation via litigation 
renders it difficult to posit the correlative principle of  “one person, one lawsuit.” 
“One-shotters” may well be able to join “repeat players” in vindicating their EU 
legal rights, but the efforts that must be undertaken to overcome their informational 
and resource disadvantage are considerable. Perhaps their disadvantage shows in 
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the correlative outcomes of  their litigation efforts: Although the ECJ has enshrined 
social and fundamental rights protections as governing principles of  the EU, as 
noted previously, it often turns a deaf  ear on litigants asking it to place the protec-
tion of  fundamental rights above the economic interest in market integration. In a 
full-fledged democracy, the “losers” in the judicial arena could shift their resources 
and mobilizational strategies to the electoral arena (McCann 1994). At the Euro-
pean level, however, this alternative democratic avenue is stymied by the circum-
scribed role that the European Parliament plays in EU policy making.

In short, although legal mobilization may offset declining electoral participa-
tion in European parliamentary elections by bolstering popular engagement with 
the EU’s legal order, legal participation is not synonymous with or a substitute 
for democracy. Courts may well serve as “fora of  principle,” but they will only be 
democracy-enhancing to the extent that the political economy of  litigation is free 
of  major informational and material inequities and to the extent that robust demo-
cratic institutions operate alongside their judicial counterparts.43
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PRIVATE ENFORCEMENT OF 
CONSTITUTIONAL GUARANTEES 

IN THE KU KLUX ACT OF 1871
PAUL J.  GARDNER 1

ABSTRACT

When violations of  constitutional guarantees are difficult to detect and enforce, 
Congress may be attracted to solutions which allow aggrieved individuals to bring 
their own actions to enforce the law, bypassing the need for federal enforcement 
efforts. While aggrieved individuals may be well-positioned to identify the constitu-
tional harms perpetrated against them, it is much less clear that they have the re-
sources and incentives necessary to advocate on their own behalf. The Ku Klux Act 
of  1871 demonstrates one such case. While members of  Congress thought granting 
a private right of  action would open the floodgates for protection of  the new con-
stitutional rights created by the Fourteenth Amendment, in fact, the vast majority 
of  enforcement efforts were necessarily taken on by federal officials. It was not until 
much later that enterprising public interest lawyers revived the private enforcement 
regime, but in service to goals quite distant from the intentions of  the framers of  
the Ku Klux Act. This development shows the weakness of  private enforcement 
regimes in the absence of  other support structures for litigation.

KEYWORDS:   Private Enforcement, Legal Claiming, Ku Klux Act of  1871, Enforcement Act of  1871, 

42 U.S.C. §1983, Lynching, Voting Rights
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FOLLOWING THE PASSAGE of  the Fourteenth Amendment, promises of  civil 
rights were challenged by terrorism of  the Ku Klux Klan in the Reconstruction 
South. While the Amendment was aimed at state discrimination against freed 
slaves, the Ku Klux Klan largely operated with impunity in Southern states un-
willing to punish their violent tactics. Reconstruction supporters feared that the 
inability of  the federal government to end and prevent terror in the South would 
embolden segregationists and secessionists.2

Fear that the federal government would not have sufficient reach to stem the tide 
of  violence led Congress to adopt a first of  its kind “private enforcement regime” in 
which victims of  racial violence and conspiracy were authorized to bring lawsuits 
in federal courts in order to enforce constitutional guarantees in the Ku Klux Act 
of  1871. Recent political science literature has explored the purpose and efficacy 
of  statutorily created private rights of  action, finding that courts and litigation can 
be sources of  effective enforcement, especially in the face of  executive-legislative 
conflict.3 A close look at the first private enforcement regime in the Ku Klux Act 
challenges both of  these findings. 

While prevailing views of  private enforcement regimes have suggested that 
Congress will favor them in an effort to insulate policy from Presidential power, the 
Ku Klux Act shows that Congress did not view private litigation as a substitute for 
executive action. And despite speculation by congressional opponents of  a flood 
of  enforcement litigation that would be produced by the new enforcement provi-
sion, scholars have agreed that the Ku Klux Act was mostly ineffective at producing 
private litigation. Instead, the reach of  federal executive power was the most im-
portant factor in combating racial violence in the South.4 I argue here that the lack 
of  enforcement incentives led to the absence of  private enforcement. Only after 
support structures for litigation were developed did constitutional litigation grow out 
of  the Act, driven by entrepreneurial public interest attorneys who pushed past the 
boundaries of  the framers intent. In the remainder of  this short note, I recount the 
congressional motivations for the inclusion of  a private enforcement regime in the 
Ku Klux Act of  1871. Next, I argue that the statutory structure that emerged from 

2.  Eric Foner, Reconstruction: America’s Unfinished Revolution, (New York: Harper & Row: 1988), 454-455.

3.  Paul Frymer, “Acting When Elected Officials Won’t: Federal Courts and Civil Rights Enforcement 
in U.S. Labor Unions, 1935–85,” American Political Science Review 97, no. 3 (2003):483–499; Sean Far-
hang, The Litigation State: Public Regulation and Private Lawsuits in the United States (Princeton, NJ: Princeton 
University Press, 2010).

4.  Foner, 457.
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Congress produced a legal environment in which private litigants lacked the neces-
sary motivations to bring suit during Reconstruction. Lastly, I describe how entre-
preneurial actors, with a different set of  incentives, revived the act, albeit in a limited 
manner.

MOTIVATIONS FOR PASSAGE OF THE KU KLUX ACT

The first extension of  a private right of  action appears to have been the Ku Klux 
Act of  1871 (often referred to as the Third Enforcement Act, the Enforcement 
Act of  1871, or the Civil Rights Act of  1871, and today is often simply referred 
to as Section 1983 after its present location in the United States Federal Code at 
42 U.S.C. §1983). Of  a different mold from other private enforcement statutes 
in this early period, the Ku Klux Act was more radical in its objectives. Rather 
than extending presently existing and well-defined rights to private litigants, the 
1871 Act grappled with the enforcement of  the Civil War Amendments in states 
of  the former Confederacy where freed slaves were aggressively terrorized by the 
Ku Klux Klan, often with the encouragement and complicity of  local authorities.5

Recently, political scientists have argued that the main benefit to legislators 
of  authorizing private litigation is that it keeps enforcement power from accruing 
solely and excessively to the President. In particular, Sean Farhang has claimed 
that concerns of  Congress about over- and under-enforcement by chief  executives 
drive them to adopt litigation that can operate independently of  the President.6 
The development of  the private enforcement regime in the Ku Klux Act, however, 
is inconsistent with this explanation. Private enforcement instead was a solution to 
the intransigence of  Southern states, with private prosecution correcting for the 
absence of  state action. 

In authorizing such lawsuits, Congress reprised a common law practice of  pri-
vate prosecution that had fallen into disuse, but, by inscribing the private action in 
federal law, fundamentally altered its purpose. As a number of  scholars have noted, 
private prosecutions of  crimes were common practice beginning in colonial Amer-
ica and extending into the 19th century.7 Individuals would regularly seek redress 

5.  Congressional Globe. 1871. 42nd Cong., 1st sess., vol. 44 pt. 1-2. 

6.  Sean Farhang, The Litigation State: Public Regulation and Private Lawsuits in the United States (Princeton, 
NJ: Princeton University Press, 2010).

7.  This practice was an extension of  English law, which required victims to initiate criminal trials in 
order to prevent government harassment or to facilitate vengeance. See Michael T. McCormack “The 
Need for Private Prosecutors: An Analysis of  Massachusetts and New Hampshire Law” Suffolk University 
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for violent crimes by private cases, but this system of  prosecution was on the decline 
as early as the 17th century as states shifted to professional, public prosecutions. The 
shift to public prosecutions was rapid, leaving behind private prosecutions as an un-
common historical vestige by the Reconstruction Era. As early as the 1850s, several 
states banned their use, and the practice was criticized by some state high courts 
because of  the possibility that the practice was unjust to defendants.8 Therefore, 
congressional creation of  a new private right of  action diverged from the trajectory 
of  public prosecutions. Congress ratified the use of  private enforcement to solve a 
uniquely intractable problem while simultaneously redirecting suits to more impar-
tial tribunals. The shift to public prosecutions was intended to promote a more just 
legal process, but the revival of  private enforcement by Congress acknowledged that 
private power could be used to correct for bias in systems of  public law enforcement.

Bias in enforcement indeed appeared to drive the creation of  statutory private 
enforcement in the Ku Klux Act, but, in contrast with executive conflict theories of  
private enforcement, the initial impetus for the inclusion of  a private enforcement 
regime in the Ku Klux Act does not appear to have been the result of  concerns 
over non-enforcement by the federal executive branch, but instead by the Southern 
states. Legislators noted the institutional weaknesses of  Southern courts in dealing 
with the Southern outrages. Judge Thomas Settle of  the North Carolina Supreme 
Court testified to Congress indicating why Southern courts were incapable of  deal-
ing with racial violence:

I suppose any candid man in North Carolina would tell you it is impossible for 

the civil authorities, however vigilant they may be, to punish those who perpetrate 

these outrages. The defect lies not so much with the courts as with the juries. You 

cannot get a conviction [. . . because] it was the duty and obligation of  members 

of  [a] secret organization [the Ku Klux Klan] to put themselves in the way to be 

summoned as jurors, to acquit the accused, or to have themselves summoned as 

witnesses to prove an alibi. This they swore to [. . .] Of  course it must be so, for 

there has not been a single instance of  conviction in the State.9

Congress, in turn, sought to open the federal courts, in hopes that those courts 
would be less subject to undue influence by the Ku Klux Klan. While it was not the 

Law Review 37 (2004): 497; John D. Bessler “The Public Interest and the Unconstitutionality of  Private 
Prosecutors.” Arkansas Law Review 47, no. 3 (1994): 511–602.

8.  Bessler, “The Public Interest and the Unconstitutionality of  Private Prosecutors.” See also, 
O’Neill, Michael Edmund. “Private Vengeance and the Public Good.” University of  Pennsylvania Journal 
of  Constitutional Law 12 (2009): 659.

9.  Congressional Globe, 320.
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private enforcement provisions that inspired the most ire from Southern represen-
tatives and senators, they lodged their objections nonetheless.

The controversy of  the Ku Klux Act was not so much in its private enforce-
ment regime, but in its extension of  federal power overall, and especially executive 
power. Few mentions were made directly to the extension of  judicial power, but 
the truism that private rights of  action would lead to increased use of  litigation, 
to the detriment of  defendants, was expressed often. Opponents cited procedural 
concerns of  litigation in federal courts rather than substantive concerns. Represen-
tative Henry D. McHenry (D‑KY), for example, complained that

The Federal Government has but two or three courts in any State, and in some 

only one. The contests among citizens under this provision will be numerous, and 

it is a tyranny to drag people hundreds of  miles from their homes to have their 

cases tried before courts where the expense of  litigation will be ruinous to them, 

instead of  having them heard before their State courts, and where the facts will be 

determined by a jury of  the vicinage.10

Mostly, opponents of  the private right of  action sought to maintain the power 
of  local courts to deal with lynching and terrorism against black populations in 
the South, arguing, as did Representative Thomas Swann (D‑MD), that “this law 
ignores the State tribunals as unworthy to be trusted, and confers jurisdiction upon 
the district and circuit courts of  the United States, with and subject to the same 
right of  appeal, review upon error and other remedies provided in like cases. . . .” 
Other members characterized damage awards for private actions as redundant 
(“The second section of  this bill is but a provision for the punishment of  crimes 
known to the common law and are punished by the laws and the tribunals of  every 
state”11) and yet unprecedented (“To say the least of  it, it is a strange; unusual, and 
hitherto unknown proceeding, and if  acted upon will be productive of  expense 
and annoyance without any compensation whatever”12). Still, trials for lynching in 
Southern local courts were exceedingly rare, and convictions nonexistent.13

In fact, insulation of  the President was a concern for some members of  Con-
gress. The Baltimore Sun reported, “A substitute is now in course of  preparation which 
meets with the approbation of  the Southern republicans, proposing. . . . That any 

10.  Ibid, 429.

11.  Ibid, 395.

12.  Ibid, 337.

13.  Ibid, 181.
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State officer whose duty it is to afford equal protection to citizens shall, when he re-
fuses or wrongfully neglects to do so, be liable in damages,”14 suggesting that private 
enforcement would be used in place of  more robust Presidential authority. While 
these Southern Republicans sought to restrict the power of  the President, ultimately 
they were only successful in achieving the additional enforcement mechanism of  
private litigation, while the President retained the ability to employ militias in order 
to suppress “unlawful combinations” of  Ku Klux groups (An Act to enforce the 
Provisions of  the Fourteenth Amendment to the Constitution of  the United States, 
and for other Purposes 1871). Members expressed less concern about executive 
enforcement (though Democrats objected to executive enforcement features that 
were included anyway), and were more focused on practical and constitutional con-
siderations. While radical Republicans favored all provisions of  the bill, moderate 
Republicans were concerned that certain provisions were outside the bounds of  
what was allowed by the Fourteenth Amendment. Moreover, the New York Tribune 
reported that opposition to increased Presidential power for the enforcement of  
the Fourteenth Amendment was driven substantially by constitutional concerns. 
Though the sincerity and complexity of  constitutional argument in Congress may 
be questioned,15 the newspaper reported:

The result has been two different interpretations of  the meaning of  the Amend-

ment among Republicans. One party . . . maintain[s] that by virtue of  this [the 

Fourteenth] Amendment, the United State Government is brought directly home 

to the citizens as never before, and it is bound to protect him in person and prop-

erty, and in all his rights of  citizenship .  .  . if  the State Courts and laws do not 

afford him protection. The other party . . . believe[s] that the duty of  protecting 

the lives and property of  citizens, and to make and executive laws for that purpose 

devolves upon the State as fully as ever, with only this modification—the laws must 

be equal, affecting all classes alike. . . .16

With the central debates focusing on these issues for most Republicans, little dis-
tinction was drawn between the extension of  courts and executive power, at least 

14.  “More About the Ku-Klux Legislation—The Republicans Consulting.” 1871. The Baltimore Sun 
April 4, 1871. 

15.  See, e.g., J. Mitchell Pickerill, Constitutional Deliberation in Congress: The Impact of  Judicial Review in a 
Separated System, (Durham, NC: Duke University Press Books, 2004).

16.  “XLIID Congress—In Session: Continuation of  the Ku Klux Debate in the House—The Dem-
ocrats Driven Out by a Colored Orator—Congress Expected to Adjourn about the Middle of  the 
Month.” 1871. New York Tribune April 3, 1871.
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when compared to the extension of  federal power more generally. Representative 
McHenry emphasized a similar point, stating that the bill,

.  .  . vests in the Federal courts jurisdiction to determine the individual rights of  

citizens of  the same State; a jurisdiction which of  right belongs only to the State 

tribunals, and to rob them of  it by the power of  the Federal Government is an 

infraction of  the Constitution so flagrant that the people will hold to a strict ac-

countability those men and that party who perpetrate the outrage. . . . No power 

is given Congress to enforce upon the citizen a punishment or penalty for the 

wrong and delinquency of  a State. It is for the States to enforce this provision by 

abstaining from the enactment of  such laws as conflict with it, and the courts to 

protect the citizen by upholding and regarding the higher law of  the Constitution. 

Because the State is forbidden to pass such laws it does not follow that Congress 

has the right to enforce this provision in the States.17

Congress sought to pass some of  the responsibility for enforcement of  the Four-
teenth Amendment to individuals who were harmed by state action. This private 
right of  action extended to lawsuits against the Ku Klux Klan, insofar as the Klan 
exerted power over state officials in the conduct of  their duties. The reason for the 
private right of  action was not to insulate the President or because of  a logroll with 
moderates—the President, in fact, would retain significant enforcement powers in 
the 1871 Act. Instead, it was a recognition that fair trials were elusive for black 
defendants in the South. Senator John Pool, a Republican from North Carolina, 
argued that the need for enforcement of  state lynching laws in the federal courts 
was the widespread conspiracy against their enforcement.

It requires not only judges, but sheriffs and jurors, to secure punishment in the 

courts. It is shown in the testimony reported by the majority of  the committee 

that in several of  the counties the sheriffs and the deputy sheriffs are members 

of  the Ku Klux organization. The juries in North Carolina are not selected at 

the will of  the sheriffs, as was intimated. If  they were, the juries in the Ku Klux 

counties, where the sheriffs belong to the order, would be unanimously Ku Klux 

in all probability. . . . [I]t is said, why not remove the cases to some other county? 

For the simple reason that you cannot remove the trial of  an indictment until some 

indictment is found. The grand jury is the great trouble in the way of  prosecuting 

17.  Congressional Globe, 429.
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these men. . . . If  a bill should pass a grand jury, and there should be a conviction 

by a petit jury and a sentence, then the criminal is in no danger, for he is sure to be 

rescued from prison. . . .18

With these types of  conspiracies and the threat of  physical violence, however, 
it was impractical for black plaintiffs to bring civil cases in federal court where 
criminal charges were unsuccessful. In fact, the provision would fail to produce 
any litigation of  any import until the 1950s and 1960s, as I explore further below.19 
Congressional testimony indicates that those objecting to the enforcement of  an-
ti-lynching laws also objected to the inclusion of  private enforcement provisions in 
the bill, mostly on objection to any federal intrusions in the South. Rep. James B. 
Beck (D‑KY) argued that,

Scarcely less frightful or less fatal to liberty are the provisions of  the first and sec-

ond sections, which undertake to transfer to the Federal courts all mere questions 

of  personal difficulty or personal rights between citizens of  the same State [. . .] 

Enact these provisions, and local State government is at an end; the States may as 

well make bonfires of  their statutes-books and barracks of  their court-houses, for 

their laws will be a mockery and their courts a farce.20 

The objections to the private enforcement regime attacked both its wisdom and 
constitutionality. Southern objections denied that the Fourteenth Amendment con-
ferred sufficient power to Congress to create such an expansive role for the U.S. 
courts. Rep. Beck continued: 

The smallest modicum of  common sense would seem to me sufficient to enable 

any member to see the insane folly of  conferring such jurisdiction on the Federal 

courts, even if  the power to do so existed. With only one Federal court in some 

of  our largest States, how could justice be administered, often five hundred miles 

from the venue, “without sale, denial, or delay?” What conqueror even, either 

in ancient or modern times, ever destroyed the local tribunals and laws of  their 

provinces?21

18.  Congressional Globe, 172.

19.  Love, Jean C. 1979. “Damages: A Remedy for the Violation of  Constitutional Rights.” California 
Law Review pp. 1242–1285; Niles, John G. 1966. “Civil Actions for Damages Under the Federal Civil 
Rights Statutes.” Tex. L. Rev. 45:1015. 

20.  Congressional Globe, 352.

21.  Ibid.
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Yet, Republicans denied the veracity of  the claims made by Southern Dem-
ocrats. Not only was it apparent to most Republicans that the Fourteenth 
Amendment substantially expanded the role of  federal power, it was also ap-
parent that constitutional arguments were little more than window dressing to 
the South’s desire to maintain white supremacy. According to Rep. William D. 
Kelley (R‑PA), while the targets were changing, the goals of  Southern legislators 
remained the same:

The argument presented by the Democrats on this bill, except the suggestions of  

the gentleman from Tennessee, which I now leave, is to me an old and familiar 

one [. . .] [T]o those of  us who have been here for the last ten years it is an old 

song, threadbare, and sadly monotonous. Its burden is the want of  constitutional 

power. [. . .] But, sir, I may remind you each of  the constitutional amendments has 

been met with the same absurd suggestion, that the Constitution could not be so 

amended; that it was not in the power of  Congress and three fourths of  the States, 

or of  all the people of  the States, so long as one citizen should dissent, to constitu-

tionally adopt such amendments to the Constitution as these. [. . .] [S]hould [the 

Democratic Party] achieve the ascendency, it will endeavor, by force or otherwise, 

“stamping out,” I think, is the expression, to repeal or nullify the thirteenth, four-

teenth, and fifteenth amendments to the Constitution.22

Even in the face of  these supposed constitutional obstacles, and while the expan-
sion of  the jurisdiction of  federal court power would necessarily and by design be 
at the expense of  the power of  Southern state courts, Southern Republicans sup-
ported the private provisions, but also ultimately supported a bill with substantial 
executive powers, demonstrating that their concerns about Southern intransigence 
trumped any fear of  executive overreach. Rather than a compromise provision, 
private rights of  action appeared to be aimed at granting victims access to legal 
remedies in the face of  state intransigence, in addition to robust executive enforce-
ment power.

BARRIERS TO PRIVATE ENFORCEMENT OF CIVIL RIGHTS CLAIMS

While private enforcement provisions may on face have a “democratizing” effect 
on constitutional promises by providing more access to plaintiffs, the fact remains 
that claims under private enforcement regimes are substantially limited by the legal, 

22.  Ibid, 339.
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political, and institutional environments faced by the plaintiffs. Private plaintiffs in 
the civil rights arena face substantial barriers to making constitutional claims. In 
addition to the chilling effect that violence itself  likely had on claiming behavior, 
civil rights claimants in the South were poorly situated to bring civil actions in 
federal courts. This was in substantial part due to the lack of  private incentives 
available to successful plaintiffs.

Private enforcement provisions place the burden on individuals to protect their 
own rights, a task that is both onerous and uncertain. The costs can be signifi-
cant. For a person who experiences racial violence to bring a lawsuit, a number 
of  sequential steps have to be taken. Law and society scholars have noted that 
even in the presence of  “perceived injurious experiences,” those experiences must 
be “transformed” in order to become lawsuit.23 Felstiner, Abel, and Sarat (1980) 
argue that individuals must recognize injuries by “naming” them as such before 
“blaming” the responsible party, and “claiming” restitution of  some kind against 
that party. This barrier is far from trivial in a legal system in which half  of  griev-
ances are never translated into claims24 and few victims of  discrimination receive a 
satisfactory resolution of  their claims.25 It is not enough to entice victims with the 
potential for compensation. As Bumiller (1987) argues, victims fail to make legal 
claims less because of  the lack of  legal rights and remedies, and more often because 
the process for making legal claims is unfamiliar. Perhaps more importantly, formal 
legal claims threaten to “disrupt the delicate balance of  power between themselves 
and their opponents.”26 While Bumiller is focused primarily on modern employ-
ment and housing claims, surely the same imbalances of  power were operating in 
the case of  racial violence as well. Moreover, the experience of  racial violence in 
the South—and the lack of  remedies experienced under the state legal systems—
would have been unlikely to inspire confidence that courts of  law were reliable 
forums for curbing white supremacist violence.

That is not to say, however, that successful claiming under the Ku Klux Act 
was impossible—only that the conditions did not exist during the Reconstruction 
period and for many years to follow. For private enforcement to be successful, there 

23.  William L. F. Felstiner, Richard L. Abel, and Austin Sarat. “The Emergence and Transformation 
of  Disputes: Naming, Blaming, Claiming . . .” Law & Society Review 15, no. 3/4 (1980): 631.

24.  As defined by Felstiner, et al., “The Emergence and Transformation of  Disputes.”

25.  Kristin Bumiller, “Victims in the Shadow of  the Law: A Critique of  the Model of  Legal Protec-
tion,” Signs: Journal of  Women in Culture and Society 12, no. 3 (1987): 421-39.

26.  Ibid, 438.
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must be additional political support for legal claiming—claims do not occur in a 
vacuum. At each step, the legal and political environment will affect the ability and 
inclination of  a potential plaintiff to seek a lawsuit. That environment begins with 
the statute itself. Direct litigation incentives, like the availability of  attorney’s fees 
and damage multipliers directly affect the private benefits that accrue to plaintiffs. 
This has been acknowledged by scholars; Farhang focuses on statutory incentives to 
bring suits, rather than private enforcement regimes themselves.27 Robert C. Lieb-
erman similarly gives attention to the ways in which weak bureaucracies are able to 
transform their agendas to support private litigation. Focusing in particular on em-
ployment discrimination policy, scholars have argued that in the absence of  strong 
enforcement powers at the Equal Employment Opportunity Commission (EEOC), 
bureaucratic effectiveness “depended heavily on its ability to persuade rather than 
coerce.”28 Statutory and bureaucratic incentives, however, are not necessarily suf-
ficient to change the behavior of  plaintiffs in a policy area that is not conducive 
to private claiming. Indeed, Lieberman notes that the EEOC depended signifi-
cantly on outside political actors to enforce employment discrimination policy. In 
this vein, Paul Frymer has argued that friendly judges were essential to the success 
of  employment discrimination plaintiffs, bolstering the benefits to legal claiming 
through the construction of  favorable doctrine and through creative enforcement 
procedures.29 In related work, I demonstrate that these effects exist across a num-
ber of  policy areas, and that political partisanship of  executive and judicial actors 
plays an important role in the amount of  litigation that takes place under private 
enforcement statutes.30 

Therefore, under the right circumstances, there may exist support structures 
that can encourage litigation under private enforcement regimes—changes to 
the political and institutional environment can make claiming easier for potential 
plaintiffs. Though support structures for litigation were absent for nearly a cen-
tury following the passage of  the Ku Klux Act, political interest groups developed 

27.  Sean Farhang, The Litigation State: Public Regulation and Private Lawsuits in the United States (Princeton, 
NJ: Princeton University Press, 2010).

28.  Robert C. Lieberman, Shaping Race Policy: The United States in Comparative Perspective (Princeton, NJ: 
Princeton University Press, 2005), 163.

29.  Paul Frymer, “Acting When Elected Officials Won’t: Federal Courts and Civil Rights Enforce-
ment in U.S. Labor Unions, 1935–85,” American Political Science Review 97, no. 3 (2003):483–499.

30.  Paul J. Gardner, “Mobilizing Litigants: Private Enforcement of  Public Laws” (Ph.D. diss., Princeton 
University, 2015).
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strategies that made the private enforcement provisions of  the Act more useful in 
the mid-twentieth century. I now explore how this shift occurred in the case of  the 
Ku Klux Act, more than 80 years following its enactment.

VOTING RIGHTS AND SECTION 1983

Private enforcement of  the Ku Klux Act (now better known as 42 U.S.C. §1983) 
reemerged in the late 1950s and 1960s, primarily due to the efforts of  enterprising 
lawyers at the National Association for the Advancement of  Colored People. Where 
earlier plaintiffs had statutory authority to bring their claims but lacked incentives and 
organizational structure, civil rights groups faced the opposite problem in challenging 
discriminatory voting laws. These groups sought to end disenfranchisement of  black 
voters, but lacked the statutory tools necessary to make successful claims in court. In 
1957, Congress adopted the first Civil Rights Act since Reconstruction, which was 
primarily focused on guaranteeing voting rights. Voting rights were a priority for civil 
rights groups and measures to uphold voting rights generally faced less opposition 
in Congress than other civil rights statutes, at least on the surface. Despite its limited 
nature (and echoing the 1871 debates), the 1957 bill faced significant opposition from 
Southern senators, who claimed that the provisions of  the bill would allow the Attor-
ney General sweeping powers to implement civil rights solutions in the South. As in 
the Ku Klux Act debates, legislators argued that executive action would be abused, 
and that civil rights legislation would lead to military occupations of  the South.

These concerns, however, as in the case of  the Ku Klux Act, were not pro-
phetic, and the Civil Rights Act of  1957 was only weakly welcomed by civil rights 
groups who viewed the legislation as overly incremental and insufficient to address 
the needs of  African Americans in their efforts to gain meaningful voting rights. 
This weakness was not limited to the 1957 law. Early voting rights legislation in 
the 1957, 1960, and 1964 versions of  the Civil Right Act was largely unsuccessful 
in leading to the registration of  substantial numbers of  black voters,31 in part due 
to the weakness of  their enforcement procedures, at least in the view of  civil rights 
advocates. The Civil Rights Act of  1957 provided that “The district courts shall 
have original jurisdiction of  any civil action authorized by law to be commenced by 

31.  Charles S. Bullock and Ronald Keith Gaddie, The Triumph of  Voting Rights in the South (Norman, OK: 
University of  Oklahoma Press, 2009); Chandler Davidson, “The Voting Rights Act: A Brief  History,” 
in Controversies in Minority Voting: The Voting Rights Act in Perspective, ed. Bernard Grofman and Chandler 
Davidson (Washington, D.C.: The Brookings Institution, 1992): 7–34.
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any person: [. . .] To recover damages or to secure equitable or other relief  under 
any Act of  Congress providing for the protection of  civil rights, including the right 
to vote”,32 and civil rights groups made some early use of  those provisions. But 
the 1957 act was less useful to civil rights groups who instead revived the Ku Klux 
Act’s enforcement provision, now referred to as Section 1983. The provision was 
more useful to groups because it had been interpreted to allow for the collection of  
damage awards (while the Civil Rights Act of  1957 did not allow for the collection 
of  damage awards) in no small part due to the efforts of  litigation by groups.33 This 
meant that voting rights litigation under Section 1983 had an important feature 
that efforts to dampen criminal conspiracies in the Reconstruction South did not—
committed and organized plaintiffs organizations.34

Still, the amount of  litigation generated under Section 1983 was not substan-
tial. When the Voting Rights Act of  1965 was reauthorized in 1975, civil rights 
interest groups lobbied for automatic awards of  attorney’s fees to mitigate the cost of  
the suits for public interest lawyers. Testifying before Congress, Armand Derfner of  
the Lawyers’ Committee for Civil Rights Under Law stated, 

The Reconstruction Congress provided for attorneys’ fees in voting rights cases 

under sections 2, 3, and 4 of  the Civil Rights Act of  1865, and courts today fre-

quently award fees in voting rights cases under the private attorney general theory 

but it would be useful for Congress to provide such fees automatically, as in equal 

employment cases, to those who prevail in claims arising under any portion of  the 

Voting Rights Act.35

Even with interest group support structures in place, there needs to exist suffi-
cient monetary awards to maintain private litigation supporting constitutional 
protections.

32.  “Civil Rights Act of  1957,” Congressional Record, 85th Cong., 1st sess., 1957.

33.  “Damage Awards for Constitutional Torts: A Reconsideration After Carey v. Piphus.” Harvard Law 
Review 93 (1980). 

34.  See Paul J. Gardner, “Motivating Litigants to Enforce Public Goods: Evidence from Employment, 
Housing, and Voting Discrimination Policy,” in The Rights Revolution Revisited, ed. Linda Dodd (New 
York: Cambridge University Press), forthcoming.

35.  “Hearings of  the Subcommittee on Constitutional Rights,” Congressional Record, 94th Cong., 1st 
sess., 1975, 644.
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CONCLUSION

This case study examines the operation of  the private enforcement regime in the 
Ku Klux Act of  1871, but, more importantly, it is a study highlighting the problem 
of  “democratizing” constitutionalism. Opening the federal courts to aggrieved in-
dividuals who otherwise lack political or legal remedies may appear to be a simple 
and effective solution, but that is not necessarily the case. While opening the courts 
to private actors can create access for aggrieved individuals who might otherwise 
lack access to remedies, we must consider the likelihood that the targeted plaintiffs 
will be situated to successfully use those private rights of  action. Furthermore, when 
support structures are developed to bolster private litigation, interest group actors 
will bring ideological priorities to the enforcement of  statutes that were not neces-
sarily intended by the drafters of  the legislation. The private enforcement provi-
sions of  the Ku Klux Act remained dormant for decades until enterprising interest 
groups transformed the statute, with the help of  courts, to meet their immediate 
political needs.

More broadly, the study of  private enforcement regimes in public law and po-
litical science seems a positive development insofar as it broadens the scope of  po-
litical science research on law and courts beyond the study of  judicial behavior and 
doctrinal developments in the appeals courts. The recognition that the institutional 
rules and environments of  courts can importantly structure outcomes while still 
involving key actors like Congress and interest groups is important for understand-
ing the full scope of  the impact that law and courts has on politics and society. The 
consequence, however, may be that putting constitutional guarantees in the hands 
of  individuals may not have a substantially democratizing effect, instead inviting 
familiar political actors into the legal arena, while placing the burdens of  enforce-
ment on aggrieved individuals.
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ABSTRACT

Normative theorizing about judicial review often proceeds with minimal attention 
to the overall record of  how the U.S. Supreme Court has actually exercised the 
power of  judicial review. This article assesses how well the historical record of  
the Court’s invalidation of  federal policies can be justified using only a minimalist 
theory of  judicial review. Although some of  the Court’s cases can be justified in 
this way, most of  the Court’s work would require a more substantively thick and 
necessarily controversial theory in order to justify it.

KEYWORDS:   Judicial Review, United States Supreme Court, Minimalist Theory, History

THERE ARE MANY THEORIES designed to justify the practice of  Ameri-
can-style judicial review. Regardless of  the details of  the particular theory, the pre-
ferred mode of  theorizing proceeds from a handful of  critical cases. For many years 
political liberals took their bearings on judicial review from the positive example of  
Brown v. Board of  Education (1954). For many years political conservatives took their 
bearings on judicial review from the negative example of  Roe v. Wade (1973). The 

1.  Princeton University

2.  I am grateful to Mark Graber for inspiring this article.
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challenge of  constitutional theory has been to provide an overarching normative 
rationale that can account for a small set of  canonical cases (e.g., Brown; West Coast 
Hotel v. Parrish (1937)), while excluding a small set of  anti-canonical cases (e.g., Dred 
Scott v. Sandford (1857); Lochner v. New York (1905)).

What these theories rarely do, however, is grapple with the historical realities 
of  how the institution of  the U.S. Supreme Court has actually used the power of  
judicial review over time. If  the Court in practice actually behaves in much the way 
that a normative theory would recommend, then that would be reassuring for the 
theory. On the other hand, if  the Court rarely matches the ideal constructed by the 
normative theory, then we might further need to assess the implicit reform project 
that calls on the Court to behave in ways that would be historically unexpected. To 
what degree is a given normative theory concerned with justifying an actual institu-
tional and political arrangement, and to what degree is it concerned with articulat-
ing a vision of  a not-yet-realized arrangement and how realistic is the prospect of  
closing the gap between theory and practice?

In this article, I review the historical record of  the Court in invalidating poli-
cies established by Congress. The article is particularly concerned with determin-
ing the extent to which the Court’s decisions can be reasonably characterized as 
consistent with a minimalist theory of  judicial review, that is whether they can in 
hindsight be regarded as substantively uncontroversial.3 Whether considering the 
Court’s actions across the long nineteenth century or its actions since it embraced 
a post-New Deal understanding of  its institutional mission and the content of  the 
constitutional rules, the Court’s decisions striking down federal policies have only 
occasionally rested on judgments that can in hindsight be regarded as uncontro-
versial. The bulk of  the Court’s efforts might be of  only marginal political or pol-
icy significance, but more often than not they advance contested and contestable 
constitutional and policy commitments. Justifying the Court’s actual work would 
require a boldly countermajoritarian normative theory rather than a minimalist 

3.  A theory might be minimal or thin from a substantive normative perspective either because it 
relies on broadly shared substantive values and asks the Court to stick to enforcing those or it relies 
on primarily procedural values that are indifferent to the substantive content of  the Court’s decisions. 
This article primarily focuses on the first concern, though with obvious implications for a proceduralist 
theory of  the type advocated by John Hart Ely (1980). It might be possible to reconcile the Court’s 
track record with something like an originalist theory that is normatively focused on the procedures by 
which the constitutional rules have been adopted but agnostic about the substance of  those constitu-
tional rules, and this article does not attempt to assess how faithful the Court has been to that standard.



99

Whittington | Sober Second Thoughts

theory that empowers a friendly Court to dampen the passionate excesses of  dem-
ocratic politics.

A MINIMALIST THEORY OF JUDICIAL REVIEW

Most normative theories of  judicial review also tend to be substantively controver-
sial. That is, they rest the justification for the appropriate exercise of  judicial review 
on a controversial set of  substantive interests and values that the Court is supposed 
to advance. The more cases are taken to be canonical (or anti-canonical), the more 
contestable the normative judgement becomes. While there is widespread agree-
ment that an appropriate practice of  judicial review should be able to produce the 
results in Brown, the consensus quickly breaks down if  Roe is added to the mix.

One approach to avoiding that problem is to reduce the ambitions of  the the-
ory. An ambitious theory that lays out an expansive agenda for the Court confronts 
a higher normative hurdle. But a minimalist theory might (at least preliminarily) 
seek to justify only a limited judicial portfolio and might face an easier argumenta-
tive task. Even here, however, there are challenges. Jeremy Waldron has unsettled 
the long-standing assumption that some form of  judicial review must be justifiable. 
Instead, Waldron (1999, 102) has insisted that the Court should be understood to 
generally be operating within the “circumstances of  politics,” that is, to be inter-
vening in matters of  genuine and reasonable political disagreement. On that view, 
the Court can never be understood to be operating outside of  politics, and judicial 
review should simply be understood as a practice that enables a small group of  
individuals to impose their policy preferences on society at large—or more starkly, 
to impose their will on the political majority.

This concern is at the heart of  what Alexander Bickel (1962, 16) influentially 
called the “counter-majoritarian difficulty.” Courts, in exercising the power of  ju-
dicial review, frustrate and obstruct the democratic will. Unlike Waldron, Bickel 
thought it was possible to evade the counter-majoritarian difficulty and escape 
the circumstances of  politics. While the details of  Bickel’s proposed solution have 
been less influential than his framing of  the problem, he offered one version of  a 
prominent type of  justification for judicial review, or indeed for constitutionalism 
generally.

We might call this a “sober second thought” style of  argument for constitutional 
checks on legislative majorities. The long-serving Republican Senator George F. 
Hoar (1897, 142) was fond of  saying that the virtue of  the U.S. Senate within the 
American constitutional scheme was that it provided a “sober, second thought.” 
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The second legislative chamber represented the “deliberate, permanent, settled de-
sire” of  the American people, not the “immediate passion and desire of  the passing 
hour” that might be expressed in a “pure Democracy.” Jon Elster’s (2000) metaphor 
of  Ulysses at the mast similarly appeals to the idea that constitutions broadly can 
serve as a constraint on polities in the “grip of  passion.” The goal of  constitution-
alism is less to impose an “absolute limitation of  the will of  the people but merely 
a subordination of  immediate objectives to long-term ones,” to appeal from Peter 
drunk to Peter sober (Hayek 1960, 180).

The appeal to the value of  sober second thoughts might be of  particular signif-
icance to judicial review. Alexander Hamilton (1961, 468) proffered this argument 
early on. He warned against “those ill humors” that could temporarily seize even 
the people themselves and that could be oppressive in the short run even if  “they 
speedily give place to better information, and more deliberate reflection.” An “in-
dependent judiciary” could “guard the Constitution and the rights of  individuals” 
from such ill-considered and dangerous legislative “innovations.” Even Woodrow 
Wilson (1908, 172), a champion of  living constitutionalism, emphasized that judges 
should be able to “discriminate between the opinion of  the moment and the opin-
ion of  the age,” between “enlightened judgment” and “impulse and impatience,” 
and even when acting as the Bull Moose Theodore Roosevelt (1911, 384) insisted 
that a good judge must be able to resist “what popular opinion at the moment, with 
or without reason, may desire” and stand firm “in the face of  a gust of  mob feel-
ing.” Similarly, as the Supreme Court was retreating in the face of  the New Deal, 
soon-to-be Chief  Justice Harlan Fiske Stone (1936, 25) explained that the value of  
judicial review lay in the responsibility of  judges to “control government action” on 
behalf  of  “the sober second thought of  the community, which is the firm base on 
which all law must ultimately rest.”

The sober second thought to be accessed and enforced through judicial review 
might be operationalized in a variety of  ways. From a dualist democracy perspective, 
evidence of  the people sober might be found in their deliberative past pronounce-
ments (Ackerman 1991; Whittington 1999). From a living constitution perspective, 
the people sober might be discovered in the ever evolving “opinion of  the age.” Al-
exander Bickel (1962, 58) himself  suggested that the sober second thought might be 
prospective, such that judges should act in anticipation of  the view that the people 
would soon come to deliberately embrace. By putting “principle” above “the expe-
dient and the agreeable” the Court vindicates the “long view.” But, Bickel (1962, 
239) cautioned, the Court “labors under the obligation to succeed”—the Court’s 
actions are appropriate only if  its constitutional judgments speedily “gain general 
assent.” Regardless of  how the idea is operationalized, however, judicial review as 
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sober second thought should produce results that consonant with long-run under-
standings of  constitutional commitments.

We might think of  this as a minimalist theory of  judicial review. This is not to 
say that a sober second thought should necessarily lead to a particularly restrained 
court. A court might be quite active in striking down laws if  the legislature were to 
frequently depart from settled principles. Regardless of  how active the court might 
be in striking down laws, however, the sober second thought conception of  judicial 
review puts minimal pressure on controversial normative theories. Where a maxi-
malist theory might lean heavily on a variety of  controversial normative assumptions 
and arguments in order to establish what the court should do, the minimalist theory 
eschews judicial reliance on controversial normative values and commitments.

EXAMINING HORIZONTAL JUDICIAL REVIEW

The U.S. Supreme Court exercises two distinct types of  judicial review that raise 
distinctive normative issues. When the Court exercises vertical judicial review, it 
evaluates subnational political actions against the standard of  the federal Consti-
tution. While such cases are often politically salient and highly controversial, they 
do not engage Bickel’s counter-majoritarian difficulty in a particularly direct way. 
Vertical judicial review pits a national judiciary against local political majorities, 
and as a result is as likely to raise basic questions of  federalism as it is likely to 
raise questions of  democracy as such. The Court often acts hand-in-hand with 
national political officials “by imposing their shared constitutional agenda on recal-
citrant state actors who hamper national political goals” (Whittington 2005, 586). 
Although the federal review of  state laws also involves a judicial body setting aside 
the actions of  a legislative body, Bickel (1962, 33), along with many others, thought 
the more salient point was that the “Court represents the national will against local 
particularism.” The difficulty of  untangling the national will from local particular-
ism makes vertical judicial review a problematic workspace for thinking about how 
judicial review fits within a democratic framework.

By contrast, horizontal judicial review implicates democratic values more di-
rectly. In such cases, the Court reviews the actions of  coordinate institutions, pitting 
its own authority specifically as a court against the authority of  elected officials. It 
is in that context that the judiciary obstructs democratic decision-making as such. 
Horizontal judicial review strips away the side-issue of  the extent to which the states 
should be brought in line with the policies of  “the paramount government” and 
whether the federal courts are the best instrument for enforcing national commit-
ments (Thayer 1893, 155). Horizontal judicial review puts the question squarely of  



102

Whittington | Sober Second Thoughts

whether the Court should act simply as a “check against democracy” (Commager 
1943, 27). The exercise of  vertical judicial review has often raised the question of  
whether the Court is acting correctly, but the exercise of  horizontal judicial review 
raises the question of  whether the Court should be acting at all.

The U.S. Supreme Court has a rich history of  exercising horizontal judicial re-
view, and this history offers material with which to assess how well the actual prac-
tice of  judicial review can be reasonably characterized as offering a sober second 
thought to tumultuous political missteps. It is relatively easy to identify particular 
cases where the Court seems to have played the role of  the villain—or the role of  
the hero—and normative arguments about judicial review are often constructed 
from those examples. In order to assess the comparative institutional advantage of  
courts and judicial review, however, it would be more useful to think systematically 
about the Court’s behavior (Tushnet 2000, 129–153).

One of  the difficulties of  rendering an institutional assessment of  the Court is 
that it is hard to establish an uncontroversial normative perspective on the Court’s 
work. That is, it is hard to get outside of  Waldron’s circumstances of  politics, to find 
an external perspective from which to assess how the Court has resolved constitu-
tional controversies. Establishing the core of  the case for or against judicial review 
is easily bogged down in disagreements over what judicial invalidations would be 
a desirable.

The minimalist theory of  the sober second thought would try to find such a 
perspective by identifying cases in which the Court’s actions were, in hindsight, 
uncontroversial. Such an effort is easier said than done, however. The familiar cases 
are the ones about which there are controversy—and in part it is because they are 
controversial that we have heard of  them. The “easy” cases get forgotten. The con-
troversial cases get made into the canon.

There is, of  course, a case in which the Court uncontroversially got it right: 
Brown v. Board of  Education (1954). At least from the perspective of  the twenty-first 
century, Brown is the quintessential case of  a justified judicial invalidation of  legisla-
tion. While Brown is also an instance of  vertical judicial review, there is a horizontal 
analogue in Bolling v. Sharpe (1954), where the Court struck down the racial segrega-
tion of  the public schools of  the District of  Columbia, which ultimately depended 
on the constitutional authority of  Congress to authorize such a policy.

This raises the question of  whether the Court had previously decided any cases 
that could be understood to fall within the same category as Bolling. For more than a 
century and a half  prior to its decision in Bolling, the Court had heard cases raising 
doubts about the scope of  congressional authority under the Constitution. In all 
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that time, had the Court rendered even a single decision that could similarly win 
the approval of  a contemporary consensus?

ASSESSING THE HISTORICAL RECORD

The U.S. Supreme Court decided 157 cases between 1790 and 1953 that declared 
that a provision of  a federal law exceeded the scope of  the constitutional authority 
of  Congress.4 Surely there are at least some that would win the relatively unanimous 
support of  the modern reader. At the outset, however, we should recognize that 
there is substantial reasonable disagreement among our own contemporaries about 
the substantive meaning of  the Constitution. Given that ongoing disagreement, 
how much agreement might there be about the instances when the Court struck 
down a law as contrary to the Constitution? When the Court chose to intervene in 
the democratic process and obstruct the implementation of  federal legislation, how 
often would we—even in hindsight—say that the Court was justified in doing so?

Reviewing every one of  these cases in a short space is impractical, but some 
generalizations can be readily made that help make the task more manageable. 
First, we might distinguish among cases based on how important the policy in ques-
tion was. Second, we might distinguish cases based on how the justices chose to 
confine the objectionable statutory provision. Third, we might distinguish cases 
based on the type of  constitutional issue raised on the case.

Not every statutory provision invalidated by the Court is intrinsically import-
ant. The most politically salient cases are the ones that generate the most atten-
tion, both from contemporaries of  the Court’s action and from later observers. But 
most statutes and statutory provisions are not so important from either a policy 
or political perspective, and as a result their obstruction by the Court poses less 
of  a challenge to the democratic will (such as it is). Routine instances of  judicial 
review in low-profile cases are politically different than the exceptional instances 
of  judicial review in high-profile cases. But if  low-profile cases of  judicial invalida-
tion pose less of  a challenge to democratic values, they must also count for less in 

4.  The cases considered here are drawn from the Judicial Review of  Congress database. Although 
the Congressional Research Service (2014) maintains a list of  cases invalidating provisions of  federal 
statutes, there is reason to believe that the CRS list is underinclusive of  the actual historical exercise of  
judicial review. See, e.g., Graber (2000); Graber (2007). The Judicial Review of  Congress database of-
fers a more comprehensive portrait of  the actual exercise of  judicial review by the U.S. Supreme Court, 
both of  cases refusing to apply statutes and cases upholding statutes against constitutional challenge. 
The database is described in Whittington (2009).
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the historical ledger in favor of  the significance and value of  the power of  judicial 
review. For present purposes, we might distinguish between important provisions 
of  landmark statutes, marginal provisions of  landmark statutes, and provisions of  
less important statutes.5 If  the Court were to strike down a central provision of  an 
important statute, it makes a large policy and political splash. If  the Court were to 
strike down a provision of  an unimportant statute, it makes barely a ripple in the 
stream of  contemporary policymaking and politics.6

In deciding cases, the Court does not treat every constitutional objection in 
the same way. The Court sometimes strikes down a statute in whole and some-
times strikes it down in part or as applied. Those differences partly reflect a judicial 
choice about how expansive of  an opinion to hand down. Deciding “one case at a 
time” might allow the justices to commit themselves less and leave more space open 
for future deliberation (Sunstein 2001). To some degree those differences reflect 
variation in the legal posture by which cases reach the Supreme Court and with 
how close a given application falls to the core of  the policy established by a stat-
ute. To some degree, those differences reflect variation in statutory language and 
draftsmanship. Short, precisely written statutes may force decisions that invalidate 
the statute in whole. Long, complex, broadly worded statutes may give the justices 
more room to invalidate some interpretations and applications of  the statute and to 
circumscribe the constitutional authority of  Congress without necessarily vetoing 
all possible applications of  the statute at hand.

5.  I take advantage of  Stathis (2014) to operationalize these distinctions. Stathis provides an inven-
tory of  every “landmark” statute passed by Congress in every Congress through the 112th. Moreover, 
Stathis provides a brief  abstract describing the important provisions of  each statute. Cases are distin-
guished based on whether they involve a challenge to one of  these provisions or one of  these statutes. 
Stathis takes a fairly capacious approach to identifying the national legislature’s “most significant ac-
complishments,” ranging across such framework statutes as the Judiciary Act of  1789 and the Budget 
and Accounting Act of  1921 and such pivotal policy enactments as the Morrill Land Grant College 
Act and the Sherman Antitrust Act, across such controversial laws as the Federal Reserve Act and the 
Smoot-Hawley Tariff and such bipartisan measures as the Federal Aid Highway Act of  1956 and the 
GI Bill, across such politically explosive statutes as the McCarran Internal Security Act and such po-
litically mundane bills as the Postal Act of  1851, such legally salient acts as the Military Commissions 
Act of  2006 and such legally inert laws as the Coinage Act of  1837.

6.  I bracket the possibility that a judicial ruling might have outsized importance for future cases or 
policy decisions. Given the precedential quality of  judicial decisions, it is possible that a decision in a 
case involving an unimportant policy could have substantial consequences for later cases or legislative 
decisions involving important policies. As a practical matter, legally important constitutional rulings 
seem likely to arise most often from the consideration of  important statutes, but for present purposes I 
simply note the qualification.
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Finally, the exercise of  judicial review involves constitutional issues as well as 
statutory provisions. Congress might run afoul of  a variety of  different constitu-
tional objections arising from different constitutional provisions, rules and prin-
ciples. For present purposes, we can abstract from the details of  those myriad 
constitutional rules and construct broader categories of  constitutional objections. 
Constitutional decisions implicate three types of  constitutional issues: civil rights 
and liberties, economic, and structural.7 The Court’s own agenda and understand-
ing of  the constitutional rules have changed over time, altering the mix of  the types 
of  constitutional issues involved in the judicial invalidations of  statutes.

The Supreme Court cases invalidating provisions of  federal law decided be-
tween 1790 and 1953 are organized along these three dimensions in Table 1. As 
Table 1 indicates, the bulk of  these cases tend to fall on the more modest end of  

7.  Civil rights and liberties include claims involving substantive and procedural protections of  
personal liberty and requirements of  equal treatment. Economic involve limitations on government 
imposition on economic affairs, including taxation, takings, and contracts. Structural issues include 
constitutional rules based on either federalism or the separation of  powers.

TABLE 1. � U.S. Supreme Court Cases Invalidating Federal Statutory Provisions, 
1790–1953.

Struck in whole Struck as applied

Important provision/landmark statute 17 18

Marginal provision/landmark statute 12 32

Provisions of less important legislation 30 48

Note: Graph shows issue area of constitutional decisions in each category. Due process, substantive 
rights, and equality are at the top of the column, economic issues are the middle bloc, and structural 
issues are at bottom.
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the spectrum. A large majority of  the cases struck statutory provisions only in part 
and as applied rather than in whole. Moreover, half  of  the cases involve relatively 
unimportant statutes, and less than a quarter involve a relatively important legisla-
tive provision. This suggests a Court more likely to be working on the margins of  
American politics than within its central core.

If  any of  the Court’s cases invalidating federal laws were to gain our retrospec-
tive approval, they would be more likely found among those cases dealing with rel-
atively unimportant federal policies. The Court’s decisions striking down important 
federal policies are especially unlikely to win unanimous support now. The judicial 
nullification of  major policies ranging from the ban on slavery in the territories, 
to wartime legal tender, to Reconstruction-era civil rights statutes, to the federal 
income tax, to the prohibition on child labor, to central components of  the first 
New Deal were controversial at the time they were decided and have failed to gain 
much additional support from subsequent generations. If  anything, such decisions 
are likely to look even worse in hindsight than they did to political leaders at the 
time.8 From the perspective of  the present, the Court was far more likely to get it 
wrong than to get it right when striking down an important federal policy and the 
power of  judicial review would seem to have been more of  a liability than an asset.

The constitutional issues that dominated the Court’s docket in these cases also 
tend to work against a favorable historical reassessment of  the Court’s handiwork 
in its first century and a half  of  reviewing federal statutes. The Court’s docket was 
crowded with cases challenging federal statutes on the grounds that Congress had 
violated structural features of  the Constitution (primarily federalism) or limitations 
on its power to intervene in economic affairs. From a post-New Deal perspective, 
most of  the Court’s efforts to enforce structural or economic limits on congressio-
nal power are in bad odor. The Court spent the bulk of  its time enforcing con-
stitutional rules that have since been repudiated. Rather than defending widely 
accepted constitutional values against temporary political departures, the Court 
was more often advancing contested political values that have lost rather than 
gained support over time.

The corner of  the Court’s historical docket that was more likely to invoke 
enduring constitutional principles involved matters of  legal procedure. Such cases 
were generally unlikely to involve challenges to important statutory provisions, 
however. Perhaps the sole exception came in Ng Fung Ho v. White (1922). Ng Fung Ho 

8.  The single exception, noted below, is Ng Fung Ho v. White (1922).
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involved a challenge to a core provision of  the General Immigration Act of  1917. 
Congress authorized the deportation of  aliens by executive order, but Gin Sang 
Get claimed to be the child of  a U.S. citizen and was therefore entitled under 
the Fifth Amendment to a judicial hearing before being subjected to deportation. 
Writing for a unanimous Court, Justice Brandeis agreed. Similarly, in Wong Wing v. 
United States (1896), the Court took up a more marginal provision of  an earlier 
statute which authorized the sentencing of  Chinese aliens found on American soil 
to imprisonment and hard labor after a summary hearing. The justices thought 
that imposition of  such criminal punishment required a jury trial. Those decisions 
marked rare instances of  the Court obstructing important policy decisions in the 
name of  constitutional principles that remain vibrant today.

Other cases asserting procedural values tended to nibble at the margins of  
congressional statutes. When Congress declared that the inhabitants of  the newly 
acquired Alaskan territory were not entitled to traditional jury trials, the Court 
objected in Rasmussen v. United States (1905). When Congress determined that the 
expediency of  collecting taxes necessitated imposing time limits on trials to dispute 
tax assessments, the Court insisted in United States v. Phelps (1834) that the legislature 
could not interfere with continuances that judges thought might be necessary to in-
sure a fair trial. Upon revising the internal duties on tobacco, Congress announced 
that only those who had already paid taxes under the old rate were exempt. When a 
Virginia tobacco trader objected to being fined for paying only the old duty rate on 
product that had already been stamped at the time that the law went into effect, the 
Court agreed that Congress had in effect adopted an ex post facto law that punished 
those who were in a state of  compliance with the relevant laws at the time of  the 
new statute’s enactment (Burgess v. Salmon 1878).

Such marginal cases might also point to the instances in which the Court ad-
vanced protections for property and economic activities in ways that might still 
seem appealing. In several cases, the Court bridged between broader procedural 
concerns and specifically economic interests. At the end of  the nineteenth century, 
for example, the Court insisted that Congress could not claim for itself  the right to 
determine what constituted just compensation when the federal government seized 
private property. Congress could determine when private property was needed for 
a public purpose, but only a court could ascertain what the constitutionally re-
quired level of  compensation should be (Monongahela Navigation Co. v. United States 
1893). When the Marshall Court was asked to apply a federal statute that pur-
ported to resolve a disputed boundary line between territory controlled by Vir-
ginia and the United States government (in favor of  land titles acquired from the 
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federal government), the Court observed that Congress could not constitutionally 
“adjudicate in the form of  legislation” and as a consequence Congress could not 
be understood to have attempted such an impermissible action (Reynolds v. M’Arthur 
1829, 435).

In a myriad of  tax cases, the Court was called upon to determine whether 
Congress had accidentally (or perhaps not so accidentally) stumbled across a con-
stitutional line. The principles at stake in those cases are unlikely to be of  much 
greater political salience to us today than they were at the time, but the Court’s 
effort to preserve them probably remain unobjectionable. The War Revenue Act 
of  1898, for example, generated a lengthy stream of  constitutional litigation. In 
Fairbank v. United States (1901, 312), the Court pointed out that a stamp tax on a 
foreign bill of  lading is “in substance and effect equivalent to a tax on the articles 
included in the bill of  lading, and therefore a tax or duty on exports, and in con-
flict with the constitutional prohibition.” Similarly, the Court applied the same 
prohibition to bar taxes on charters to foreign ports, taxes on marine insurance on 
cargo for export, and taxes on sales that were simply steps in the export process 
(United States v. Hvoslef 1915; Thames & Mersey Marine Ins. Co., Ltd. v. United States 
1915; A.G. Spalding & Bros. v. Edwards 1923). Similarly, the Court held that Con-
gress could not impose a gift tax on gifts that had already been fully consummated 
or an estate tax on land that had already been transferred (Blodgett v. Holden 1927; 
Nichols v. Coolidge 1927).

While the Court’s decisions on structural issues generally ran against the grain 
of  post-New Deal constitutional jurisprudence, there are some potential excep-
tions. The congressional struggle to identify how best to handle the transition from 
territorial to federal courts upon statehood is not of  substantial modern signifi-
cance. Even to those who more regularly made decisions on statehood, such issues 
were of  minimal political significance. Perhaps as a consequence, the Court’s de-
termination that Congress could not authorize the U.S. Supreme Court to con-
tinue to hear cases on appeal from the Florida territorial court after Florida had 
become a state caused little more than embarrassment in the legislature (Benner v. 
Porter 1850). The problem of  the judicial transition from territorial to state and 
federal courts was largely a matter of  neglect. The congressional effort to specify 
that the capital of  the state of  Oklahoma could not be moved by the government 
or people of  the state for several years after statehood cannot be chalked up to 
mere neglect. The Court’s conclusion that this statutory provision violated the 
“constitutional equality of  the States” is as persuasive now as it was at then (Coyle v. 
Smith 1911, 580).
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IT GETS BETTER?

But perhaps Bolling is a critical break in the Court’s practice. We might imagine 
the first century and a half  of  the Court’s existence as an extended adolescence, in 
which the justices were still trying to figure out what kind of  power they had and 
how it should be used. Perhaps in the post-New Deal era, the Court finally and for 
the first time got it right. United States v. Carolene Products (1938) marked a new age for 
the Court, promising that the Court would no longer make the mistakes of  the past 
and in the future would focus its attention on a more normatively worthy project. 
While the initial thrust of  Carolene Products was to emphasize judicial deference to 
congressional wishes, Bolling might mark the beginning of  a period in which the 
Court moved more aggressively to police the national legislature. As important for 
present purposes, this new mission might also be embraced as politically uncontro-
versial and theoretically thin, carefully neutral to contested political programs and 
substantive values (Ely 1980).

There is some reason to be doubtful that the Court’s history would end with 
such a happy conclusion. Dahlian theories of  the U.S. Supreme Court as a partner 
and ally of  national political leaders would counsel some skepticism of  the view 
that the Court had changed its stripes in fundamental ways (Dahl 1957; Graber 
1993). Justice Harlan Fiske Stone’s Footnote Four in Carolene Products pointed the 
Court toward a new mission of  protecting “discrete and insular minorities” and 
securing the workings of  the political process. This mission might be most fully 
realized in the Court’s review of  state policies, perhaps because the states are more 
likely to abuse minorities in ways that James Madison would have expected but 
perhaps also because the justices are unlikely to disagree with federal policies that 
encroach upon minorities or the political process (Powe 1994). Moreover, the brief-
est consideration of  the modern Court points out the fact that the Court is more 
likely to wade into controversy when striking down laws than remind the people 
of  their deepest consensus values. Paper-thin majorities on a deeply divided Court 
might be reaching normatively desirable results, but they are poor indicators of  
judicial minimalism.

Table 2 repeats the categorization of  cases found in Table 1, but shifts the time 
frame to the period after the Bolling decision. As a comparison between the two 
tables shows, the Court’s exercise of  judicial review has shifted significantly since 
the mid-twentieth century. The Court invalidated federal laws in roughly the same 
number of  cases decided in the past six decades as it did in the prior sixteen, and 
the Court has become much more likely to strike down statutory provisions in their 
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entirety rather than in part or as applied. The Court has also become less likely to 
strike down provisions of  unimportant statutes; such cases were once half  of  the 
cases invalidating statutes, but they have been just over a third of  the cases decided 
since mid-century. That does not necessarily mean that the Court has been focused 
on far more important policies, however, since the Court has mostly shifted its at-
tention to less important provisions of  landmark statutes but has seen little change 
in how often it strikes down core provisions of  important statutes.

More striking than the shift in the importance of  the policies nullified by the 
Court is the shift in the constitutional issues at stake in those cases. While the Court’s 
work prior to Bolling was almost equally divided between civil rights and liberties, 
economic issues, and structural issues (though leaning toward the latter), the Court 
since mid-century has directed the bulk of  its attention to the first class of  issues. 
Economic issues have nearly disappeared from the Court’s more recent agenda and 
federalism cases have been cut in half, while the number of  civil rights and civil lib-
erties cases has more than doubled. The shift away from economic and federalism 
issues and toward civil rights and liberties has been even more dramatic in the set of  
cases involving landmark statutes; when the Court invalidates statutory provisions 

TABLE 2. � U.S. Supreme Court Cases Invalidating Federal Statutory Provisions, 
1954–2015.

Struck in whole Struck as applied

Important provision/landmark statute 15 15

Marginal provision/landmark statute 32 35

Provisions of less important legislation 42 15

Note: Graph shows issue area of constitutional decisions in each category. Due process, substantive 
rights, and equality are at the top of the column, economic issues are the middle bloc, and structural 
issues are at bottom.
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on federalism or economic grounds since the mid-twentieth century, those statutes 
are likely to be unimportant ones.

This shift in the Court’s constitutional agenda might be a good sign for a 
minimalist theory of  judicial review. To the extent that judicial review based on 
economic issues and federalism is unlikely to win much favor from modern com-
mentators, then the Court might be avoiding some controversy by avoiding such 
issues. Unfortunately for a minimalist theory of  judicial review, the types of  civil 
rights and civil liberties issues that have absorbed the Court’s attention in recent 
decades are themselves likely to be controversial, perhaps particularly when mar-
shalled in the context of  federal statutes.

Whether involving due process, substantive liberties, or civil rights, the Court’s 
invalidations of  federal policies in cases addressing these issues are frequently con-
troversial. Probably leading the list of  such controversial rulings would be the line 
of  campaign finance cases that began with Buckley v. Valeo (1976). Although United 
States v. Windsor (2013) might eventually win consensus approval as public opinion 
continues to shift in support of  same-sex marriage, we are clearly not yet to that 
point. The Court’s invalidation of  congressional funding restrictions on the Legal 
Services Corporation is probably just as controversial today as when it was decided 
(Legal Services Corp. v. Velazquez 2001). It seems likely that the Court’s procedural ob-
jection to the use of  dependent child income tax deductions to determine eligibility 
for food stamps would continue to attract dissents (United States Dept. of  Agriculture v. 
Murry 1973). The Court’s objection to warrantless OSHA inspections is likely still 
controversial (Marshall v. Barlow’s 1978), and the Court’s invalidation of  a federal 
program to send public school teachers to provide remedial education services in 
parochial schools has been formally overruled (Aguilar v. Felton 1985). Boumediene’s 
objection to the Military Commissions Act of  2006 has been accommodated but 
hardly embraced (Boumediene v. Bush 2008). This, of  course, says nothing about the 
controversies surrounding the Court’s modern federalism and separation of  pow-
ers decisions, from INS v. Chadha (1983) to Clinton v. New York City (1998) to Shelby 
County v. Holder (2013).

But perhaps there are still candidates for modern cases that in hindsight would 
win widespread support. In Reno v. American Civil Liberties Union (1997), a unanimous 
Court struck down a provision of  the Communications Decency Act. Although 
the President Bill Clinton publicly bewailed the Court’s action, administration of-
ficials privately recognized that the act was unconstitutional (Whittington 1999, 
208–210). The same might be said for the invalidation of  the Flag Protection Act 
of  1989, though it is not clear that mass opinion would readily align with elite 
opinion on the scope of  constitutional protections to flag burners (United States v. 
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Eichman 1990). Similarly, the Court’s unanimous decision to carve out a ministerial 
exception in the Americans with Disabilities Act is probably coherent with con-
temporary norms and might be regarded by Congress as a friendly amendment to 
the statute (Hosanna-Tabor Evangelical Lutheran Church and School v. Equal Employment 
Opportunity Commission 2012). The once controversial early gender equity cases like 
Califano v. Goldfarb (1977) and some equality cases like Jimenez v. Weinberger (1974) 
would undoubtedly now win unanimous support. Timothy Leary’s unanimous vic-
tory against the 1937 Marihuana Tax Act likely stands the test of  time (Leary  v. 
United States 1969). Despite the dissent of  Justice Alito, the Court’s decision striking 
down the initial effort by Congress at regulating depictions of  animal cruelty might 
command general acceptance (United States v. Stevens 2010), as would the unanimous 
decision objecting to the effort to censor the federal mails (Blount  v. Rizzo 1971) 
and the unanimous decision to extend First Amendment protections to protestors 
making use of  public streets that run through an open military base (Flower v. United 
States 1972). The once controversial case of  Trop v. Dulles (1958) determining that 
Congress could not use the revocation of  U.S. citizenship as a criminal punishment 
is probably now beyond controversy, though it is hard to say whether the general 
public would uniformly line up behind that principle if  the issue were to once again 
be made politically salient.

CONCLUSION

Whether from the political right or the political left, the Court’s decisions invali-
dating federal policies routinely generate controversy. Even in hindsight, those de-
cisions have often seemed misguided to large sectors of  the political elites and of  
the mass public. Rather than providing a sober second thought, the Court is more 
likely to act as yet another partisan participant in the policy-making process, wield-
ing a veto power to strike down policies that many would have preferred to leave in 
place in the name of  constitutional values that many would reject. For much of  its 
history, the Court regularly acted on constitutional principles that are now regarded 
as defunct. But even in the modern period, the Court routinely strikes down laws 
that it regards to be in conflict with principles that remain deeply controversial.

Even so, there are at least some instances in which the Court has acted in a 
way that would, at least in hindsight, win plaudits rather than denunciations. This is 
perhaps most true when dealing with cases involving largely procedural protections, 
whether narrowly within the scope of  due process or more broadly involving free 
speech. Such values have proven to be particularly enduring, but they have come 
under pressure from precisely the kind of  passionate politics that has often worried 
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democratic theorists. Specifically American-style judicial review might also be par-
ticularly useful in enforcing those principles since they often arise in the context of  
specific applications of  broadly worded statutes. The Court has often stepped in to 
carve out exceptions to policies that were perhaps more broad-reaching than even 
the legislators themselves would have preferred. Being down in the trenches of  legal 
applications allow judges to see the specific examples where policy and principle 
might come into conflict.

The historical record also suggests a possible addendum to the minimal-
ist theory of  judicial review. The sober second thought scenario emphasizes the 
possibility that a relatively insulated and detached judiciary can rise above tumul-
tuous democratic passions and preserve enduring principles. But these instances 
of  horizontal judicial review by the U.S. Supreme Court only occasionally evince 
either democratic turbulence or judicial steadfastness. The record does suggest a 
further possibility of  how judicial review might be useful without having to appeal 
to thick and controversial normative theories, however. Often what the justices 
bring to the table of  American politics appears to be less Bickelian principle than 
technical expertise about complicated but relatively uncontroversial constitutional 
rules. While we might imagine the possibility that the legislative branch could de-
velop a comparable expertise so as to avoid constitutional errors, legislators might 
reasonably prefer to delegate that task to the courts and rely on friendly judges 
to correct their mistakes (Rogers 2001; Whittington 2003, 451–454). At the same 
time, legislators have repeatedly shown that other imperatives—such as extracting 
revenue—often take priority, making constitutional errors a systematic feature of  
the American governance. A judiciary that leans in favor of  liberty just as much as 
the legislature leans in favor of  national security, public morality, or material en-
richment might serve a useful countervailing role without necessarily being broadly 
countermajoritarian.

On the whole, a minimalist theory of  judicial review would have a difficult 
time accounting for most of  the Court’s actual work in exercising the power of  
horizontal judicial review. The Court on occasion intervenes in the political process 
in ways that would win widespread support. Far more often, however, the Court’s 
actions are controversial, not only in the moment of  decision but in hindsight as 
well. In order to justify the historical record of  how the Court has used the power of  
judicial review, we would have to turn to a thicker—and more controversial—set of  
normative arguments. We would need to be able to justify a Court that was coun-
termajoritarian in a deeper sense—a Court that does not merely formally obstruct 
the expressed legislative will, but a Court that blocks the substantive realization of  
democratic policy preferences as such.
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